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HE following © Declaration of 
« the People's natural Right to 
* a Share in the Legiſlature,” is founded 
on Principles, which are = un- 
queſtionable, and cannot eafily be con- 
troverted; but I was not aware, I ac- 
knowledge, (1) when I fent the fame 
to the Preſs, that there had ever been 
any Controverſy before the 6ih of King 
e I. concerning the Freedom of 
llow-tubjets in Freeland, or that 
— Enghſhman, acquaiated with the 
principles of our excellent Conſtitution 
of State, had ever, before that time, 
preſumed to advance any doctrine which 
might tend to deprive our Irith _—_ 


(1) I freely acknowledge my deficiency in Be- 
rica” as well as moſt other branches of 
which require much reading and leiſure to be ob- 
tained ; but thoug' this affords an argument againſt 
my cv perſonal credit and abilities, in general, as a 
writer, v<: it does not at all affect any particular 
point, which, in my ſeveral tracts, I have laboured 
to maintain ; for, upon theſe, a candid Reader will 
determ ne according to the evidence produced, and 


not by the general or demerit of the Author 
in other reipects. | 
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kgal and conſtitutional Principles (2); 

on ＋ other h ind, they * to 

be eſteemed great weight and 
authority in Lam, a there are 10 juſt 

ons againſt them (3). And of this 

latter kind is the Example which I 

have 


(3) —— et quia conſuetudines illzz acc contra 
*« lkgemdivinam nec contra rationemin aliquo cxiltunt, 
« et pro bono communi totius Regmi ex earum 
«© diuturnitate cenſentur, fore neceſſariæ, vim Legis 
« retinent,” &c. Do. et Stud. c. 7. 


verly, that the advocates for the Liber- 
ties of freland have Truth and Reaſon 


the Declaration. 
| Feng torr therein a maxim of the 
Ergl-ſh Conſtitution, as a , inciple of 
natural equity, which had previoufly been 
denied that rank by one of the moſt 
eminent civilians of his time; and there- 
fore, to avoid the influence of ſo great an 
autho-ity againſt my Argument, I think 
prudent, in this Preface, to examine 
the grounds of his objections, that my 
Readers may have ſufficient evidence be- 
fore them to diſtinguiſh where the truth 
kes; for it is certainly neceſſary for me 
| 0 


perhaps hereafter have been ſtarted againſt 


on C—_— > CO oc wap - - 
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to eſtabliſh the firſt prixciples on which I 
have proceeded, before I can to 
have any attention paid to og Arguments 
which I have built upon them. 

The maxim which I wifh to maintain 
is as follows, viz. that Law, to bind 
* all, muſt be aſſented to by all (4).” This 
maxim ] have quoted in the following De- 
claration as a principle of natural Equity; 
though, it ſeems, the learned Civilian, Ba- 
uffendorf, has expreſsly refuſed to 
rank it with the Laws of Nature : He, or 
(rather I ſhould ſay) his tranſlator, calls (5) 
it on a notion. 

We cannot here but obſerve,” (fays. 
he,) that the Notron, maintained by 
* tome —_— That the Conſent of the 


« People is requifite 19 make Laws oblige 
« the Subjett 7 in Conſcience, is neither 


* true in the Laws of Nature, nor in the 
civil Laws of monarchical or of ariſto- 
© cratical Rulers; nor indeed at all, un- 
his it be underſtood of implicit con- 
tent; as a man, by agreeing to the 
A5 Sovereignty 
(4) Principia Leg. et quit. P- 56, to which is 
added, by way of illuſtration, Canons therefore 
Find not the Laity.” 
(;) The Edition which I have followed is only. 
an Eugliſli tranſlation printed at Oxford in 1710. 


ET 
* Sovereignty of another, is, at the fame 


time, ſuppoſed to have agreed to all the 
future Acts of that Sovereignty (6).“ 
(He has nevertheleſs t proper to 
add an obſervation which makes ſtrongly 
againſt his own argument.) © Though 
it would really be very uſeful,” (fays 
he,) and contribute much to — 
the Suhjects in a voluntary Obedience, 
* the Laws could be made with their 
« Conſent and Approbation; eſpecially 
* ſach as are to pats into their Lives and 
* Manners.” 
Now it would be impoſſible (I appre- 
hend) to find fo juſt a reaſon, in favour 
cf the former part of the learned Baron's 
affertion, as he himſelf has here given 
a:rettly againſt it; and yet he is frequent- 
ly harping upon the ſame harſh ſtring of 
abſolute implicit obedience; which in- 
couſiſte cannot caſily be accounted 
for, unleſs it be attributed to the prejudice 
of bis education as a ſtudent in the In- 
perial or Croil Law. For though the 
Civil Law contains many excellent max- 
ims highly worthy of our efteem, moſt 
of which have been adopted by our an- 
cient 


(6) Law of Nature and Nations, Book 1. c. 6. 
P. 55+ | 
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cient Engliſh writers of the Common- 
Law of this Kingdom (7) ; yet i includes 
ſome heterogeneous poſitions (that have 
been forced upon. it by the overbearing 
influence and corrupt practices of unh- 
m ted Imperial Courts) which are highly 
unreaſonable and contradictory to the ge- 
neral equity of its other principles. A 
polition of this kind, too — re- 
ceived as Law, feems to be the ground- 
work of the learned Baron's difficulty : 
I mean that wareaſonable and dangerous 
poſition of the Civil Law, which attri- 


dutes to the Prince's ill and Pleaſure 


the Force of Law (8). I do not find, in- 
deed, 


(7) © What uſe our anceſtors have made of the 
+ civil Law will readily appear to any one, that will 
© take the trouble to compare the ſeveral works, 
« which com that voluminous body, with ſome 
of the moſt ancient Engliſh Lawyers, as Glanvil, 

+ Bracton, and others; who have adhered very 
«« cloſely to the rules and method of Juſtinian ; have 
* tranſcribed his Laws in their owa proper lan- 
++ guage, and ſometimes entire titles, as familiarly 
Das if they were the original Laws of England.“ 


Dr. Bever's Diicourſe on the Study of Juris-pru- 


d-nce and the Civil | aw, p. 17. 
(8) * 2 placuit (juxta Leges Civiles) 
* Legis habet vigorem.” Porteſcue de Laud. Leg. 
Ang. c 35. P. 83. 
la this lame « <= the learned Chancellor For- 
ꝛeſcue recites many dreadful effects of this abomĩna- 
bie 


( xii ] 
deed, that he has literally cited the cor- 


rupt maxim, but he has — 


ble principle in the Government and Policeof France, 
viz. the pernicious and dangerous Policy of maintain- 
ing a fand for which the people were 
— 8 quarters and proviſions, in all 
the towns aud villages. 
ſo the abuminable oppreflion of the Salt- Tax, 
whereby the poor were compelled to purchaſe of the 
King a certain quantity of Salt (whether they choſe 
to have it or not) at an exceſſive price; by * 
together with the aſſeſſments 5 pay the troops, and 
various other tallage ratcabie at the King's plec/ure, 
the common per ple were reduced to extreme penu- 
ry, and want of every comfort in life. And, with 
reſpect to perſons ot higher rank, if any Nobleman 
or Gentleman was accuſed of a crime, even by his 
ene mies, he was liable to be dragged to a private 
the intermediation of meſſengers in 
the King's chamber, or cliewkere, in a private place, 
without ſeeing his accuſers (himſelf alone being 
ſeen) ; and, when the Kir g (or perhaps his Minitter ) 
has been pleaſed to judge him guilty, the poor paſſive 
Sabjeet is popped — a ſack, and in the night-time 
calt into the river by the Marſhal's ſervants. How- 
ſoever incredible ſuch abominable ivjuſtice may ap- 
pear to Engliſhmen, yet the worthy Chancellor, 
who wrote this account for the ;nfiruftion of Ed- 
ward Prince of Wales (the fon of King Henry VI.) 
when in France, appeals to the young Prince's orc: 
| of the notoriety of ſuch facts: You have 
Dae. he.) ** that more men (by much) 
„ have died in this manner than by the ordinary 
* courſe of juſtice; yet nevertheleſs“ (ſays he ironi- 
cally} “ — hath pleaſed the King * 


LY 


Ln! 
down the ſame principle (though in dif- 
ferent words) towards the beginning of 


the 


&* tg the Ci vil. Law) has the force of Law. © And 
« while you have been in France, and in he neigh- 
% bourhood of that Kingdom,” (continues the 
Chancellor to the young Prince,) you have heard 
*© of other enxormities like to theſe, and ſome even 
«« worſe than theſe — dereſtably and dammably perpe- 
« trated, no otherwiſe than under the colour (or 
% pretence! of that Lam, viz. Quod Principi placuit 
«© (juxta Leges Civiles) legis habet vigorem.” © Eti- 
« am et alia exormia,” (ſays he,) © hiis fimilia, ac 
„ quzedam it deteriora, dum in Francis et prope 
* regnum illud converſatus es, audiſti non alio, 
quam legis illius culare DETESTABILITER Dau- 
*© NABILITERQUE PERPETRATa, quæ hic inſe- 
rere, noftrum nimium dialogum protelaret, c. 
Whether or not this particular mode of diſpatching 
the French King's Subjects is yet in ule, I know 
not; but of this we ae well affored, that private 
executions of perſons unknown are ſtill practiſed there, 
which in effect are equally dangerous, and cannot be 
confidered in any other light than that of ſo many 
wilful Murders, for which the Kings of France, and 
all thoſe men whom they have intruſted with the 
adminiſtration of Juſtice, are moſt certainly account- 
ab e, and mult one day anſwer in their own private 
perions as individuals, beſides the enormous guilt 
which lies heavy upon that whole people as a nation, 
for paſſtwely permitting ſuch notorious and crying 
iniquity to be practiſed among them under the bor- 
rowed name of Law: And it is not only the diſpdtch- 
8 (to put them out of the way of oppoſition 
to Government, that is intended by theſe midnight 
executions, but alſo, in ſome cafes, to ſatisfy a baſe 
malicious revenge, by torturing the helpleſs — 
* 


private executions can be attributed to nothing but a 
DIABOLICAL Derravirty in the mirds of thoſe 


U— Bocnrome ets ity of that (other- 
iſe) ſenfible 


and ſhrewd people in ing of their 
national military Floanour, when even large bodies of 
their beſt-diſciplined who are Frenchmen 
alſo by birth, and have the means in their own 
hands to render juſtice and reſtore liberty to their 
much-injured countrymen, can yet tamely yield them- 
ſelves ſo far to the abſolute M ill of any man or men 
on earth, as to become filext accomplices (like the de- 
teſtable Turkiſh Mutes of old) to the horrid crime 
* — yaw 27 I the 

France,) an ools perpetrating t 

moſt abandoned wickedneſs! To ſuch a diſgraceful 
and favife pitch . 
rited nation now ed, that they ſeem to give up 
all pretenſions to that Ri; ht of human 
Nature, which alone diſtinguiſhes men from brutes / 
I mean the indiſpenfible Right of Judging for them- 
ſelves, and of yielding obedience to the impulſe of 
Conſcience, according to that natural — 


( ww ] 
other things, which ſeem to bear relation 
to it; as Cmn/el, which requires reaſons 
to produce an obligation, &c. 

But Law,” (iays be,) © though it 
* ought not to want its rea/ons, yet theſe 
i reaſons are not the cauſe why obedience 
is paid tO it, but the power of the Ex- 

5 

good and evil which is implanted in all men, (French 
(oldiers as weil as others,) and of which they muſt 
one day render a ſtrict account in a dilband- 
ed tate, A remark- 
ed, 4 of their arms and regiment 

S 1 
priucipi placuit ?” Cc. It is not impoſſiole that 
a meaſure may, ſome time or other, be propoſed by 
an inconſiderate Miniſter, and that a Parliament 
(through the ancgzal Repreſentation of the People, 
the want of frequent elections, and other defects in 
the conſtitution, c.) may hereafter be led to yield 
their conſent to it; but, even if ever that ſhould be 
the caſe, I ſhall ſtill entertain » from the gene- 
ral diſpoſition of our Britiſh Troops, (notwi:hitand- 
ing the alarming effects of Armies in all 
other Nations,) that they will never become ſo de- 
teſtably baſe and degenerate as to permit their coun- 
try to groan under any ſuch iniqui:ous Oppreſſions 
as are practiſed in France! Nevertheleis, ſhould 
they alſa become ſuch flaviſb Tools of De/poti/m. as 
to aſſiſl in enforcing any ſuch unconſtitu:ional mea- 
2422 , that, as ſoon as 
the national ſpirit of I reedem (of which they at preſent 
participate} is, by their means, unhappily ſuppreſſed, 
even they themſelves muſt neceſſarily degenerate 
with their men, and will be no more able to 
ſtand before their enemies, than the other wretched 
troops whom they have ſo often driven before them! 


(vi ] 
« r; who, when he has ſignified his 
« pleaſure, lays an obligation on the Sub- 
« zefFs io act in conformity to his decree, 
* though perhaps they do not o well ap. 
i prehend the reaſons of the injunction, 
Sc. and, after citing a fimilar paſſage 
from Mr. Hobbs, he adds, For no man 
can fay, fic vob, fic jubeo,; ſo I will, and 
* fo I command; un 
* Stet pro Ratione Voluntas.” 
His Mill is his Reaſon.” 

We obey Laws, therefore,” (lays he,) 
* not principally _ account of the 
matter of them, but upon account of | 
&« the Legiflator*s Will (g).” 

Thus the learned Civilian ſeems to con- 
fider the Will and Pleaſure of a Sovereign 
as the life and fpirit of Laws; which #o- 
tion is highly unreaſonable in every caſe but 
one, viz. when we are ſpeaking of the 
Laws of that Sovereign alone, whoſe ili 
is the fountain of Reaſon, and whoſe Plea- 
ſure (by our own natural Nraſon we are 
convinced) is infinite goodneſs, juſtice, and 
mercy, towards all thoſe to whom he has 
figrified his commands ; becauſe we can- 
not ſeparate the idea of infallible Reaſon, 
Wiſdom, and eternal Juſtice, from any 
command of divine authorny. 

And yet this application of the Baron's 
| + doctrine, 
(9) Book 1. chap. 6. 6. 1. 
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| | eby binding 
even himielf (the ſupreme Lord and Cre- 
ator of all thing) to us, hes poor mortal 
ſubjects, under conditional Promiſes which 
cannot fail on his part! hyw much more 
ought all mere worldly Gover..ors to be 
reftrained and limited by equitable Cove- 
nants of mutual obligation between them 
and their Subjects, lince their equality in 
5 nature 


a 


1 


protection of ſociety, 
does not, on that account, ceaſe to be 
| - neither can the 
rn 


« zveRY Man efftcem and treat ANOTHER 
as one who is naturally mis EQUAL, or 
* who is a Mar as well as he.” (Book 


[* ] 
cal obligations or duty to ſubſiſt between 
them; which is nothing elſe but the mmphica- 
tion of a mutual Covenant: and, indeed, the 
formalities of every Coronation ſufficiently 
indicate and warrant ſuch an implication ; 
and the infringements made by Monarchs 
on ſuch implied Covenants have, in all ages, 
been occaſionally puniſhed by the ex- 
pulſion and deſtruction of the Tyrants 
themſelves, of which moſt nations have, 
at ſome time or other, afforded an ex- 


to have neglected theſe neceſſary conſide- 
rations; for he aſſerts, that the diſtinc- 
tion between a Cn, or Covent, and 
a Law, is obvious. For a Cmpa?” 
(fays he) © is a Promiſe, but a Law is a 
« CGmmand. In Compacts the form of 
« fpeakivg is, I will do ſo and fo; but in 
Law the form runs, do ban fo, after an 
imperative manner.” Book x. c. 6.4. 
2 

1 * before been (peaking of demo- 
cratical Governmeiits, and had rem irked, 
not only that the ancients““ frequently 
apply to Laws the name of common 
* Apreements,” but alſo, that the Laws” 
(am-»1g the Grecians) © were made u 
the - propoſal of the _ *p 


[ 
: 


[ 
8 
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* the Knowledge and by the Command 
* of the People, and fo,” (as it were,) 
„in the way cf bargain or ſtipulation,” 
(ſays he) © they gave them the name of 
« Covenants and Avreements before-men- 
* tioned:“ and yet he will not allow 
(notwithſtanding fuch authority) that 
— are properly ſtiled Covenants,” 

having puzzled himſelf with the diffe- 
rence between a national C:venant and a 
Covenant of individuals; ** for, in this laſt 

cute, (fays he,) © a perſon that difſents 
ig not bound, and the pariy cannot pro- 
© ceed without him; whereas, in the for- 
mer caſe, even the diffenting Party is 
* tied and obliged by the plurality of 
votes.“ Now the learned Baron has 
not been aware that this very reaſon, 
which he himiclf has aſſigned, confirms 
the propriety of that ancient cuſtom 

which he cordemns, (viz. the applying 
the name of Covenants and Agreements to 
Laws, ) for, he allows, that © the difjent- 
* ig Party is is tied ard obi iged by tbe plu- 

* rality of votes, and, * even a 
whole nation, in that caſe, may be ſaid to 
act as an individual; becauſe, that to which 
le greater number groe conſent” (as he 
kimtelt remarks in the preceding para- 


graph) 


and fulfilled, and till reſpectively ſubſiſt 
wherein the for- 


latter. It 
learned Civilian to ſeparate the idea of a 
Compatt or Covenant from Law; and 
more "eſpecially when he endeavours 
thereby to eftabliſh © the power of the 
* Exattor,” the capricious Hill of mere 
temporal fallible Sovereigns which he 
ſuppoſes to be Lau, independent of 

| all 


[ * 1 
all Compazts or Covenants expreſſed or 


* 
hus I hope I have traced, to the very 
foundation, the Baron's error in denying 
the principle or maxim before-mentioned, 
(concerning the neceſſity of popular af- 
ſent in Legiſlation ) for, if he had not at- 
tempted to ſeparate the idea of a Covenant 
from Law, he could not have overlooked 
the abſolute illegality of thoſe 
Laws which are ordained only by the 
Mill and * Pewer of the Exaclar be- 
cauſe the meaneſt profeſſor of the Eng- 
Iſh Common-Law would have told him, 
that every ſubmiſſion, promiſe, or agree- 
ment, that is extorted by fear and com- 
puſſion, is (according to the of Nature) 
totally zull and void in 1tſelf ; and he him- 
ſelf is ſufficiently ſenſible of this in another 
place (10). And, even if — 


e then, or pacfi, we take to 
Sr in, 

* by the anju ce of the party to whom are 
- bythe _—_—— who exterts any thing from 
another by ufing unjuſt terrours, is, by the Law of 
„% Nature, bound to reſtore it, and muſt conſequent- 
ly make good what the other loſes by fuch 
a 2 bargain, the neceſſity of Ne aratiom, in the 
party who offered the violence, tates off aLL On- 

| LIGATION 


( xiv } 
be obtained to confirm the unjuſt © Power 
& of the Eractar, it will not encreaſe his 
Right; for the Baron's own doctrine 
(again in another part of his book) affords 
a ſufficient anſwer to annul every pretence 


of Oblig2tion on account of © oaths extorted 
ere. 

che maxum concerning the neceſ- 
fity of Aſſent, for which I contend, is ſuf- 


ficiently proved by a Law of Nature even 
by the learned Baron's don arguments, 
119 


„ L1GaTION fo payment in the party tho ſuffered it, 
« &c.” Book 3. c. 6.4.11. p. 225. 


(11) * But what are we to think of oaths extorted 
dy anjuſt Fear ? Surely the Perſon who, by means 
* of this Fear, a promiſe zpor oath, is no 
© lefs obliged to releaſe the 
* obtained, than if no oath been added to con- 
firm it. Thereture there appears no reaſon, why 
** Compenſation ſhould not be admitted in this caſe, 
in oppoſitian to fe Claim of the injurious Party; 
© zecording to the rules laid down by us” (ſays he) 


* when we treated of he general ſubje& of Fear.” 
Bock 4.c.2 6. 8. p. 272. 


5, thus vi 


(12) I have the more time in warning my 
Readers againſt the Errors of this celebrated Civilian, 


L 


ceſſity of agreement to make Laws valid, 
he has aſſerted alfo, © that neither the di- 
vine p2fitive Laws, nor the Laws of Na- 
ure, had their rite from the agreement of 
men, &c. Book 1. c. 6. f. 2. p. 47- 
Now his obſervation is certainly rue as 
far as it relates to the iſe or origin of ſuch 
Laws; for the Laws, being divine, muſt 
neceſſarily have © bad therr riſe” from 
God; but yet this does not ſet afide © the 
B & azree- 
becauſe the ſtudying of his Works (I am informed) is 
at this time confidered as a material part of Educati- 
on in our Univerſities ; ſo that the riſing Generation 
of the very beſt Families in this Kingdom are lia- 
ble to imbibe (as it were with the Milk of Inſtructi- 
on )theſe poĩſonous Docl rines, which thereby become 
fixed and engrafted in their tender minds as a 
tion for their future political Princifles ! 
4 ſource of unconſtitutional 
notions has opened. and ſeems already to have 
flowed throughout the Kingdom; fo that we need 
not wonder at the ndern par tiality for ĩnereaſing the 
number as well as the powers of Courts of Admiralty, 
and other ſeminaries of the Civil Late, the 
very exiſtence of Britifh Li depends on duly re- 
ſtraining and limiting — Courts within 
thoſe bounds of juriidiction which have been allow - 
ed them by the ancient Conſtitution of this King- 
dom: And therefore J hope my Readers will excuſe 
my having exceeded the uſual form of publications, 
in making /o lang a Preface to /o fbort a Work, ſince 
it was utely neceſſary to guard againſt theſe dan- 
— fſety Declaration i 
y proceed to my ion in favour 
of popular ¶ [ent. 


| a divine attribute 
ir parents, I mean that knowledye 
evil which wie took upon 


A, ogy — —_—_— for that 
rily engages and 


includes 2 or aſſent to © the 
« Laws of Nature,” whether we obey them 


conſequen 
from hence ariles the neceth ry of arederp- 
ä — 2522 
effect of the Original Sin; for, as © the 
* frength of Sin ts the Law,” (13) 6 the 
guilt of every crimiral action is with ju, 
tice imputed to us, becaule we have wis- 
Fully offended againft this natural light or 
Law in our Hearts, by which we ought to 
' have known how 79 refuſe the Evil and 
chooſe the Goon. 
This knowledge of Cod and Evil was 
diſcovered, even by the Gentiles, 72 be à di- 


13) © The af Death is Sin; and the 
n a — 


* ] 
vine altribute (14), though they were un- 


acquainted, probably, with the occaſion of 
its being engrafted ia human nature. It 


muſt therefore appear, that the agreement 
or afſent of mankind to the moral and eter- 
nal Laws of God (which the Baron and 
other Civilians commonly call © ze 
« Laws of Nature) may very fairly be 
pretumed and admitted as a natural effect 
of the human underftanding, whenever 
any of the ſaid Laws are mentioned; for, 


all perſons, who have any reflection, muſt 
be ſenſible that we ftand ſelf- condemned 


by Conſcience (which is only another name 
B 2 for 


(14) Cicero calls this natural knowledge of Good 
ö Lex” (fays 9999 
Legibus) eſt rams ſumma, infita in natura, 

* jubet ea quæ facienda ſunt, —— 
* eadem ratio cum eſt in hominis mente confirmata 
et confeQta Lex eſt.” And, in his third Book De 
Officiis, where he is ſpeaking again of natural Rea- 
ſon, he calls it 2 Divine Law.—* Ipſa naturz ratio, 
*« quz cit Lex di et humana — And elſewhere 
he more particularly declares it ta be a Divine At- 
tribute.—-"* Recta, et a numine Deorum cracta ratio.” 
And he mentions thts attribute again in ais ſecond 
Book ©* De Natrre Dc in, where he ſpeaks of 
prugence, or the chiice of Good and rejeftion of Evil,” 
as a univerſal Law, commun to God and man. Se- 
« quitur ut aadem fit in bis (Diis) quæ in genere hu- 
* — ratin, 8 <'eritas utrobique fit, eadem 
* z quz cit e. preceftio pravigue depuis. 
Ex quo intelligitur, prudentiam quoque, et renter 
* 2 Dis ad homunes, pervenifle,” SG. 


for © the knowledge of Good and Evil” ) 
we offend again: ſt tbe moral Laws 
of God, by which our Agreement and A 
ſent to the juſtice of them are ſufficiently 


wife infinuated concerning the want of 
reement to the © divine poſitive 

Laws,” the direct contrary thereto is 
clearly demonſtrated (as I have before 
hinted) by the remarkable examples of 
two inconteſtible legal Covenants between 
God and Mm, the Old and New Tefta- 
ments, thoſe two original written Charters 
or Grants of PERFECT LIBERTY ; the cre 
containing the Promi/es, and the other, the 
Accompli of our glorious Freedom , 
which we are bound to maintain and de- 
fend to the laſt moment of our lives! 

The mention that has already been made 
of theſe two unqueft!oi.able monuments ot 
the free State and Condition, to which the 
Almighty has been pleaſed to invite his 
creature, Man, might perhaps be ſufficient 
for my preſert pur poſe, without deſcend- 
ing to farther particulars; but yet, as I 


received extraordinary faiisfaction my ſelf 
in tracing minutely the manner in which 
the 


(15) T have traced this ſubject more at large in 2 
ſeparate Tract on © the Law of Nature and Principle; 
of 4f#ion in Man,” intended alſo for the Prefs. 


Lu 


ratified, I am inclined to ſuppoſe 
many of Readers will reap the 
ſatisfaction by peruſing ſome examples 
it, becauſe they demonſtrate t 
nity and natural Rights of MAN, 
yond any thing that I could poſſibly 
conceived before I made the faid 
mination with this particular view to 
Freedom of Man ; and as I have too m 


third Part 
markable examples in Scripture, concern- 
ing the gracious and moſt liberal mode 
whereby the revealed Laws, even of God 
himſelf, have been tendered, from time to 
time, to the con ſideration and acceptance 
of mankind) proves, by comparative de- 
monſtration, that the Maxis or Tur 
FOREIGN Crvitiaxs, whereby they ſet up 
the mere WiLL of fallible earthly Princes 
as Law, (viz. Quad Princip? placuit habet 
vigorem 


] 


et pro ratione volun au 
c. ſubſtituting WIL I. for Rx as0n,) are 
IMPIOUS AND UNJUST ; fince even 
the ALMIGHTY SOVEREIGN OF 
THE UNIVERSE, to whoſe WILL a- 
lone fuch deference is july due, hath not 
fo dealt with his creature, Man, enforcing 
his ill for his Reaſon; but, on the con- 
trary, hath mercifully condeicended to 
Convince us (his frail mortal ſubje cts) that 
REASON is his WILL, and that he hath 
limited (it I may be allowed fuch an ex- 
preſſion) even his own infinite Power by 
the eternal rules of Juſtice and Righteouſ- 
neſs, which (our own natural Reaſon teaches 
us) can never fail! and therefore, as true 
Freedom con ſiſts in the certainty of known 
Laws, fo the moſt perfe Liberty muſt ne- 
ceſſarily ſubſiſt under the Government of 
the —_— who has appealed by his 
prophets from time to time, in the moſt 
affecting manner, to the reaſen and ſenſes 
of mankind, that his Laws might be con- 
firmed by a voluntary pepnlar Afſent, the 
only true foundation of all valid s; 
ard that the faid Laws have accordingly 
been folemaly ratified, and voluntarily ac- 
cepted by the people, in two mutual Com- 
patts, or Covenants, (commonly called the 
Old and New Teftaments,) whereby not 


only 


* 


* 
3360 
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only the People are bound ox therr part, but 


even the ETERNAL KINO HIMSELF is con- 


of his highly-favoured creature, Man? How, then, 
can any particular Man, or body of Men, preſume 
to ſet up their own WILL for LAW, and thereby 
deprive their Brethren of that Right, which, of all 
others, is moſt effential ta rea/exable beings, I mean 
the Right of A;? Let thoſe men, who thus in- 


That we might receive the A option of /ans,” (aid 
to the Galatians ;) © and, becauſe ye are ſans, God 


+ —— © Know ye not that ye are the temple of God, and 
„ that the Spirit of Gd dwwelleth in you I any man defile 
« the temple of God, him >! Gd deftrry : for the Temple of God 
« is holy, which temple ye are.” 1 Cor, iti. 16. 27. Ses alſo 
2 Cor. vi. 16. | 

7 — . 28. 
6s body, and part. 1 iſc in Chritt by the 
« Goſpel.” Eph. iii. 6. * 
— II children, then heirs; heirs of God, and Jou 
ins Wirn Custer.“ Romans viii. 17. 


„ *the ſaints ſoall judge the world.” 1 Car. vi. 2. 


Ln] 

his Son (the eternal Ford, in whom 
« dwelleth all the fulneſs of the GODHEAD 
* bedily,” Col. i. 9) not orly a Form for 
the admiſſion of new Members or Parites 
to his free Coven AN, but alio ordained a 
folemna rite for the renewal and ackncow- 
tedgement of the faid Coven ant from .ume 
to time at bis boly Table, from which the 
Subjects of his Kingdom cannot fafely ab- 
ſtain without ſeeming to deny that allegiance 
and bomage which + a indiipenſably owe 
to their eternal Sovereign ! 

I had intended alſo to have added to 
this Declaration a little Tract on © the 
* Law Eternal, which limits Legiflature, 
* and forms the Baſis of the Subjects 
*Rights;“ but the ſame Reaſon, which 


obliges me to poſtpone the Third Part of 
the Declaration alre 1616 
me to defer this alſo for the preſent : Ne- 


vertheleſs, as my Declaration is founded 
on many of the principles and maxims of 
that fame eternal Law,” I ſhall beg 
leave to add to this Preface a ſhort quota- 
tion from the faid Tract, nm 3 


weight, 
X oe —_—— mankind, 
by withholding from them their IC Rights, 
(viz. Choice, — 4 that 
Reaſon which God has given them,) beware leſt they 
themſelves thereby forfeit their own eternal 
— ye not that we ſhall judge Au- 
gels ?—bmw much more things that pertain ta this Life *Y 
1 Cor. vi. 3. 


L] 

ht, uſe, and manner, of applying the 
— 4 eternal Ref» which 
is the more neceſſary at this time, becauſe 
I] find there are great numbers of 
who are fo ill informed of theſe matters as 
to talk of the amnipotence of Parliament, 
as if they conceived, that every thing 
whatſoever, that is ordained by Parlia- 
ment, muſt be Lam, whether it be good or 
evil, right or wrong A moſt pernicious 
and baneful Doctrine this !—A kind of 
Fypery in Politics, (if I may uſe fuch an ex- 
prethon) which is dangerous to the eternal 
as well as temporal happineſs of mankind ! 
* The welfare and happineſs of fociety, 
indeed, require, that every individual, 
* from the higheſt to the loweſt, ſhould have 
* fone general idea of Law , but more par- 
* ricularly is this requiſite in England, where 
the People enjoy (as the moſt valuable 
* Heritage derived from their anceſtors) 
* the natural and moſt equitable Right of 

* forming a pur ofthe kpjltive Per, 
4 ny 
© Term, which includes tuch a — 
© fund of abſtruſe learning, 0 particu- 
* lar and accurate knowledge of it is (carcely 
© to be acquired with the utmoſt aſſiduity 
© and labour even of a man's whole life ; 
* and yet a general idea of Law (1 mean 
B 5 | © that 
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© that which is immutable and eternal, and 
* which forms the ground and beſts of all 
other Laws) may nevertheleſs be very 
* ealily inculcated and as eaſily retamed - 
© becauſe the great out-lines, or rather the 

* Elements and i Principles, of the LAW 
* conſiſt of the moſt obvious and ſelf-evident 
* concluſions of REASON, which are im- 
in cur very Narva; ſince we in · 
it from our firſt Parents the Know- 
* ledge of Good and Evil, (17) (before- 

ment! 


«Lap 66 —— 
They are the moſt, if not the only, eſſen- 
circumſtances of the world. They are what 
thing elſe refers to. y ſtamp an eternal 
and difference on all which even 
cannot cancel or The enjoy- 
oe ng of the other, is 
* the very end of our being. and Lkewiſe of all the 
* beings which do or which even can be ſuppoſed 
= 0h, cot add hone 6 fake cod procemiien of 


= 


* them. Whatever therefore relates 10 the genera/ 
* Goop and Evil of @ People is of a public nature. 
* It is that which makes it ſo. The 


terms are as good as fynonimous. M hatever con- 
** cerns, on the contrary, only this or that individual, 
* is of a pri natare. It is confined to his or 
© their or welfare ; to his or their good and 
* evil. is again the true and unerring crite- 
. Theſe things ſcem clear to the greateſt de- 
__ «© greeof intuitive certainty. It is ſtrange to be forced 
* to reaſon about them!” Conliderations on the 
Meaſures carrying on with reſpect to the Britiſh Co- 
lanes in North America. r 


ur ] 


mentioned) * by which, every Man, who 
* not an ideot, or madman, (that 18 
Mm of Common SNS t,) is natu- 
* rally enabled to receive, diſcern, and ap- 
© prove, the firſt Elements or leading 
5 * cipks of Law and Re axon, when fair ly 
opoſed to him in his own language; 

© and theſe fame Elements and their ſupreme 
* incontrovertible authority being once 
6 , and acknowledged, it is very eaſy, 
general, for any Man of Common Senſe 

6 — — by compariſon, what is con- 
© trary and repugnant thereto; for Taz 
© Law 1s compared to a RuLe or RicaT 
LE, — © Lex eff Linea Rei,” —by 
* which every thing that is oblique, crooked, 
* tranſverſe, or different from that Rionr 
LIxXE is eaſily known to the meaneſt ca- 
* pacity ; and therefore, in the Law, the 
* RIGHT LINE # aways ts be PRE - 
© FERRED,” © Linea refta ſemper prefertur 
* tranſver/ali,” Co. Lib. 10. b. And 
* from hence it ariſes, that the adjectives, 
* CBLIQUE, CROOKED, TRANSVERSE, Cc. 
* which have no immoral fignification 
6 when 


The © Conſiderations” indeed * ſenſible 
Author, in every other part of his work, highly me- 
—_— ———_—— all thoſe perſons (of 
what party ſoever) who deſire real information and 
good counſel concerning the preſent difputes with 
our Brethren in America, 


which is well obſerved by the 
(lays « is a proper 2 [cant 
* word for the Ricar that any hath; 
and Won, or Ix jun v, is in French 
ly called Ton r, becauſe Ix juxr and 

. "RONG is WRESTED or CROOKED, be- 
© ing contrary to that which is Right and 
« Straight,” Sc. (“ See, in the margin be- 
© low, the remainder of this R (18). 
But when great Nations become too 


* ſubſervient to one, or @ few indroiduats, 
either 


(18) —— © Now the LAW, that is” (ſays Sir 
Edward Coke) - LINEA RECT A eſt Index ſui er 
obligui. And Briton faith that TORT a Lax Ley 
* 257 CONTRAIRE, and S for the cauſe 
<< aforeſaid is INJURY, in E called WRONG. 
* cauſe it is contrary to RIGHT, fo as 4 faire tort 
* is facere tortum, and Fleta faith, eff autem jus 
„ PUBLICUM t PRIVATUM und ex naturalibus 
* areceptis aut Gentium, aut civilibus, eft collefun, 
er guad in jure ſeripto Jus appellatur, id im lege 
* AnglizzecTum eff dicitur. And in the Mirrer 
and other places of the Law it is called DROIT, 
% as Dnorr DEFEND, the Law defendeth.* 1 inſt. 
lib. 2. c. 12. p. 158. The laſt two worde, however, 
rather to have been rendered the J am forbi- 
deth, than * the Law defendeth,” becauſe the Eng- 
liſh verb defend is very ſeldom uſed in the Senſe 
which Sir Edward Coke meant to expreſs. 


Ve 


Fre % 


L* * ] 


c either the corruption or total excl 
II > door © ent 


* ſpective illatures, they generally 
1 * be all Kue of Right and 
* Wrong, all common Honeſty in their politi- 
© cal —_— as if they t —— com- 
* mand of an earthly ſuperior would be a 
© ſufficient warrant for them to ſet aſide 
© THE ETERNAL Law, and fo perpetrate 
the moſt abominable actions with impu- 
* nity. How ſhall we account for ſuch 
© wretched time ſerving, in men who are 
* endued with the xatural lig ht of Reaſon 
and Cimmon Sen/e Perhaps it may be 
© often attributed to the fear of temporal 
* Sufferings and inconveniencies which ſu- 
* percede that Rea/on and Conſciruce which 
© ſhould always controul the actions of 
Ven, and diftinguiſh iliem from Brutes 
* (19). They forget that whilſt they 
yield an implicit ative obedience to the 
* unlrwful commands of any temporal Aa- 
* zarch or Lepijlature, through the fear of 
© prefent inconvcnicucics. or corporal S 
* fermgs, they rebel againſt the King cter- 
- nal, 

(19) For without theſe they deſerve not the name 
of men, ſince a more evident mark of the Beajf 
need not be ſought far than the neglect of rea/or and 
conſcience, or the baſeneſs cf yielding the ſame in an 
active obedience to the arbitrary wil of any man or 
body of men whatſoever. 
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© nal, who has power over their /oub as 
© well as their bodies (20). 

alone, this 


© It was on this Principle 
© ſenſe of ſuperior Duty ariſing from the 
© fear of God, that I founded my Addre ſs 
© to the Gentlemen of the Army, in my little 
© Tract on © Crown Law, reſpecting the 
due diſtinction between Murder and 
Muſlaugbier; but as my ſentiments 
on that _ AA 2 1 

it not be t t too foreign to 
ED if I inſiſt that no act of 
injuſtice can be more flagrant than that of 
denying to any particular order of Men 
(whether Sudiers or others; their natural 
Right of appealing to the eternal Law, 
and of acting agreeable to the dictates of 
their own Reaſon and Conſcience / 

In my former Fract I remarked, that 
the Law will not excuſe an wal nofnl 4.7 
* committed by a SOLDIER, even though he 
* commus it by the expres Command of 
the higheſt niit uy Authority i. ih. Ring- 
« dom,” Sc. and that Men of true Honour, 


[ xxxix |] | 

who have alſo 4 true Senſe of Religion, 
will not only be mindful that they are 
« Soldiers and Subjects to an earthly Kix o, 
* but that they are allo Soldiers and Sub- 
4 zefts to the Kix of Kix Ss, whole Laws 
* and Precepts they will, on all occaſions, 
4 prefer to every other command,” c. 
But this has been denied, it ſeems, by a 
Critic, inthe Monthly Review for January, 
1774, who calls it © a ffrange Principle !/” 
In an Age of infidelity, indeed, it may 
perhaps be allowed (in one Senſe) to be a 
flrange Principle; but then we have the 
greateſt Reaſon to lament the ignorance 
and d-pravity of thoſe Men who efteem 
it ſo in any other ſenſe than that of being 
tao of ten neglected and tranſgreſſed! for 1 
truft that no Man, who admits or believes 
the divine authority of the holy Scriptures, 
will doubt ie Truth of it. 

If this frange PrixciPLe had not been 
equally true, the Engliſn Nation (as I re- 
marked in my former Tract) would long 
ago have been enſlaved : and I will now add, 
that even the very ng Army itielt 
would, by this time, have been reduced 
to that abject State of palitical Slavery, 
which at pretent di the fanding Ar- 
my of France (21); and therefore thoſe 

Writers, 
(21) I am proſeſſed enemy, indeed, to faxding 
Armes ; 


n ] 
who attempt, by any fallacious 
ſophiſtry, to withdraw 1. Britiſb Soldiers 
(22) from their obedience to the eternal 
Law, or from that allegiance which they 
indiſpenſibly owe to the empire of Reaſon 
and Conſcience, may juſtly be ſaid to treat 
them more like ZBrutes than Men ! | 
© But as all men of Common Senſe are en- 
* abled, by that hereditary — ; 
kore- 


Armies; but God forbid that I ſhould be fo to the ̃. 
dividuals incorporated therein, whoſe true honour, 
natural dignity, and juſt privileges, AS MEN, I ſhall 
ever be ready to and vindicate ; and indeed I 
am bound to do fo by that indiſpenſible duty which 
I awe tothe great Author of human Nature, in oppo- 
fition to the ſpiritual prince of this world, who is 
ever plotting to corrupt, wilify, and enflave, that no- 
bleſt work of God, nd! And as this ſame 
Love and Regard, which I here profeſs for the Is 51 
VIDUALS of the Army, are certainly due allo to the 
Inpivipuals of every other Body of Men, w hoſe 
al Principles are cenſured in this Declaration, 

fc ban 1 
2 to * — Men, but — y their unreaſana- 

Principles, without any per /- ication what- 
foever ; for, otherwiſe, he 7 wr —_ expreth- 
ons (eſpecially againti the Church of Rome and the 
French Government) would be entirely inconſiſtent 
with that ** Gaad-IFil7 to Men,” which I am indiſ- 
penſibly obliged®, for my own eternal Happineſs, 
to maintain! 

(22) See Note in page x. of this Preface. 

* Upon this point I have written a diſtinct Tract, which ia 
intemied alſo for publication, and entitled “ Tract on the 
* Law of Liberty,” 
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© fore-mentioned, (which has been commox 
to all ranks of ever ſince the fall 
© of Man, ) to diſtinguiſh Good from Exil 
* (23) ; fo they are equally enabled (and in- 
* deed entitled) thereby to prdge (24) con- 
* cerning the Legality of all human Ordinan- 
* ces, that is, to diſcern and diſtinguiſh 
* Right from i rong, Equity from Iniquity, 
* Droit from Tort, Jus from its op polite 
* Injurta, Sc. This univerſal faculty of 
* diſcernment perhaps will be better known 
* and more readily acknowledged under 
* the title of Conſcience; for by that natu- 
© ral mſtin& of Conſcience every individual 
* knows when he does amiſs, and is thereby 
© rendered reſponſible before God and 
© Man for all his actions 

* And as all natural Faculties may be 
improved by the rudiments of Art and 
Science, fo even the NATURAL FEEL- 
© INGS OF CONSCIENCE May be rendered 

* more 

(23) This point is more particularly examined 
and proved in my Tract concerning. the Law of 
* Nature and Principles of 1fion in Max.“ 

(24) © Do ye nat know that the Saints” (which 
Term is xo confined to Perſons of oy pa 
Rank or Office) ** ſhall JUDGE THE WORLD? 
And, it the World ſhall be judged by you, are ye un- 
« worthy to judge 1 Matters — Know ye 
not that we ſoall JUDGE Angel! How nuca 


© MORE THINGS THAT PERTAIN TO THIS 
« Lies.” 1 Cor. vi. 2. 3. 
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* more ſenſible, tender, and diftinguibing, or 
by a proper Knowledge of the Elements or 
© leading Precepts of the Law zTERNAL,? 
The remainder of the Tract conſiſts ina 
recital and application of fuch 
AMaixims as muſt be allowed, by all per- 
ſons of common Senſe, to be THE NECES- 
SARY CONCLUSIONS OF REASON, and are 
therefore to be eſteemed Laws or Na- 
TURE, ſuch as zo Power on Earth can bus 
any authority ta counteratt ; and ihe (aid ge- 
xeral Maxims or Rules of Reaſon and na- 
tural Law are accordingly by our Law- 
writers, with great proprie:y, eſteemed 
the , Found.tion of the Exgliſſi Law (25). 


25) © Primum Fundamentum Legis Angliz eft 
a RATIONIS, Sc. Qua ir hoc Rego, ſicut 
in omnibus aliis R-gnis, ub: que tenentur.“ Dot. 
et Stud. © 5. p. 14 There is indeed an inferior 
order of Maxim (though yet of very gr2at au horny) 
which ariſe from general cuſtoms and the 
ancient determinations of the Courts of Law; and 
theſe form, wit is called, Tis rounTH fiurdutionr 
of the Lug Law; though they may be ranked 
(as the Author of Doctor and Student informs :) 
with the general ancient cuſtoms, on THE THIRD 
r. —* Si quis tamen pro und ſolo tun a- 
© mento ea” (meaning the general cuſla m, and the 
ſeveral! maxim ariſing therefrom) © cenſeri judicave- 
« rit, ad placitum ſuum, ea pro uno tuntum funda- 
nemo compatare poteſt, et tunc ſecundum illum 
gaingus fundame ata (ior otherwite he reckons i in 
all)“ Legit Anglia tantum aſſignari debent.“ 


el 


| 
| 
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| 
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It is on theſe incontrovertible and plain 
Maxis, theſe neceſſary Concluſions of 
Rzasoxn, that the following Declaration is 
founded ; and therefore, as we are warned 
alſo by the revealed Laws of God . not to 
do evil, that good may come (26), every 
reaſonable Man muſt neceffarily admit, 
that Geed and Evil, Right and M rang, Juſ- 

| tice 


et Stud. c. $. p. 28. But as the true meaning of 
he 8 dey ade © pet y 
general, like thoſe belonging to the fr ft ö 


vero maxima ſolum in Curiis Regiis, five inter 
© Legis Angliz peritos noſcuntur, nec leviter abique 
* Audio in legibus Anglia habendo cognoſci 
* — Idco pro ſeparabilibus fundamentis po- 
* nuntur.” id. 
(26) The Apoſtle Paul has delivered a mof# tre- 
warning to thoſe wretched Politicians, who 
admit the baneful Doctrine — Let vs do Evit that 
Goon may me; for he immediately adds, 
«© WHOZE DAMNATION” (fays he) © IS 
« JUST,” Rom. iii. 8. If thoſe perſons, who 
con: end for the ansoLUTE NECESSITY of Bribery, 
jv 2 and _ UNDUE means 1825 
fluence fur the carrying on public oſs, Wo 
aan — — cx have 
juſt reaſon to be alarmed on account of their own 
per/onal danger, for having promoted ſuch à baneful 
and deſlructive principle! 
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rce and buguity, can neverchange their real 
properties through the ſuppoſed Necess1- 
TY of any political Meaſures whatſoever, 
and that nothing but Juſlice and Rigbteouſe 
neſs can ever eftabliſh the Throne (27) of our 
moſt Sovereig:1, for whute Peace, 
and real Happineſs, both /erzporal and eter- 
uu, there is not a mare ſincere well wither 
amorgit all his Subjects, (notwithftanding 
the — of the following Declaration, ) 


than 
GRANVILLE SHARP. 


„ (27) „Take away the Wicked from before the 
rere Righ- 


ſs.” — yo xxv. 5. It is only againſt ſome 
ee and not againſt 


asse the 
fame, that I mean to apply this t proverb; 


The real intentions of ſuch Men, though erroxeous, 
may have been as fincere as my own ; and I therefore 
proteit, that my earneſt wiſh is to promote ay + 4 
of opinions and mea/urcs, noel and 

thoſe, who are once convinced 7 
— may hereafter prove more uſeful Servants to 


the public than others, perhaps, whoſe abilities and 


candud are yet untried. 


A DE. 


o 
DECLARATION 


OE TT O86 


PEOPLE'S NATURAL RIGHT 


T0 A 


SHARE in TIE LEGISLATURE, &c. 


Ax accurate and critical knowledge 
of Law (ſuch as can only be acquired 
by much reading and long experience in 
the profeſſion) is indeed a neceſſary qua- 
lification for thoſe perſons who undertake 
to deliver their opinions concerning the 
nicer and more difficult queſtions of 
juriſprudence ; but, when the Natural 
Rights of any of our fellow-fubje&s are 
apparently at ſtake, every mau has a 
right to judge for himiclf, and to de- 
clare his ſentiments, as far as plun can- 
clufizns of reaſe and common ſenſe will 
fairly 


( 2 ] 
fairly warrant; and ſuch only are re- 
ferred to in the following Declaration of 
+= 7 ><a 
tion in the legiſlature. 


* Amongſt all the rights and privileges 
* appertaining unto us,” (laid that truly 
noble lawyer, Lord Sommers,) (1) © that 
of having a Share in the Legiſlation, 
and being to be governed by ſuch laws 
« 25 we ourſelves ſhall chuſe, is the moſt 
fundamental and efſential, as well as the 
* moſt advantageous and beneficial, &c. 


And as all Britiſh ſubjects, whether 
in Great-Britain, Ireland, or the Colo- 
nies, are equally free by the law of Na- 
ture, they certainly are equally entitled to 
the ſame Natural Rights that are eſſential 
for their own preſervation ; becauſe this 
privilege of © h wing a ſbare in the In ii 
* [ation” is not merely a Britiſb Ru; u. pe- 

culiar 


(i) Judgment of whole Kingdoms, Sc. p. 14 


2222 


o=s7 


EX 
culiar to this iſſand, but it is alſo a Na- 
tural Right, which cannot, without the 
moſt flagrant and ſtimulating injuſtice, 
be withdrawn from any part of the Britiſh 
Empire by any worldly authority what/o- 
euer; becauſe, © by the natural Law, 
* whereunto he fALuGuTy Gop] hath 
made all ſubject, (fays the learned 
Hocker,) (2) © the lawful power of 
* making laws, to command whole pa- 
« Eric ſocieties of men, belongeth fo pro- 
« perly unte the ſame entire ſocieties, that 
for any Prince or Potentate, of what 
* kind ſocuer upon earth, to exerciſe the 
fame of himſelf,” [or themſelves, ] © and 
* not either by expreſs Commiſſion im- 
© mediately and perfonally received from 
God, or elſe by authority derived at the 
« firſt from their conſent upom whoſe per- 
« fans they impaſe Laws, it is no better 
than mere tyranny ! Laws they are 
* not, 
8 Hooker's Eccleſiaftical Polity, lib. 1, $- 10, 


[ 4-3 
& not, therefore, which public Appro- 


& bation hath not made fo.” Agreeable 


to the ſame juſt principles of natural Equi- 
ty is that maxim of the Engliſh Conſti- 
tation, that Law, 10 bind all, muſt be aſ- 
ſented to by all; (Principia Leg. et 
A quit. p. 56.) and there can be no legal 
appearance of Aſent without ſome degree 
of Repreſentation. 


It muſt indeed be acknowledged, that 
the Repreſentation of the people of Eng- 
land is not fo perfect as equity may feem 
to require, fince very many individuals 
have no Vor in Elections, and con- 
ſequently cannot be ſaid expreſsly to give 
their Aſent to the laws by which they 
are governed: nevertheleſs, the whole 
country which they inhabit, and in 
which they earn their bread, and even 
the very houſes in which they live, (whe- 
ther they are houſekeepers or lodgers,) 

are 


— 


1 

are repreſented (3) by the votes of the 
reſpective proprietors; ſince every Free- 
bolder has a Right to vate; fo that, in 
this one teſpect, the Repreſentation is 
general; and, though far from Al, 
would ſtill be a fufficient check againſt 
arbitrary power, and afford ſufficient ſe- 
curity for the lives and property of thoſe 
perſons who have no Vote, if the laws 
againft parliamentary corruption (and ef- 
pecially chat Act of 7 and 8 Will. III. 
c. 4.) were duly enforced; and alſo if 
all perſons, who are entruſted with the 
diſpoſal of public Money, were required 
to render a ſtrict account of it, and to be 
ſeverely puniſhed whenever convicted of 
fury againſt public liberty; which is the 
moſt baneful treachery and diſhoneſty 
| e go 

(3) 1 muſt beg leave to refer the reader alſo to 

ſome excellent obſervations on this head, in a Pam- 
phlet publiſhed fince the above was written, entitled, 
( U 


* hy 
„ . 
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of the Public as well as of the King) 
can poſſibly commit. But, notwith- 
ſtanding the Inequality of the Engliſh 
Repreſentation, and the various means 
practiſed to corrupt it, yet it has been 
the principal inftrument of preſerving 
amongſt us thoſe remains of natural Li- 
berty which we ſtill enjoy in a greater 
proportion than moſt other kingdoms, 
and has occalioned more examples of 
zuſt retribution on Tyrants, Traiters, and 
Court Favourites, in the Engliſh annals, 
than the hiſtory of any other nation af- 
fords; fo that M. Rapin is thereby led 
to conclude his account of K. Richard II. 
(chat noto;ious corrupter of pariaments, 
and enemy to the privileges of London 
and other corporations) with the fol- 
lowing reflection : © That, in a govern- 
* ment fuch as that of England, all the 
* efforts that the Sovereign makes, to 
* uſurp an abſolute authority, are fo 
many ſteps which lead him towards 

the 


| 
| 


1 
* the precipice.” (4) It is manifeſt, 
therefore, that the conſtitutional govern- 
ment of England, even with all its de- 


fets, is infinitely bettet than any other 
form of government whereby the people 
are deprived of their juſt ſhare in the le- 
giſlature; (5) fo that the Inequaliy of 
Repreſentation in this iſland affurds no 

C2 juſt 


(4) »C'eſt que dans un Gouvernement tel que 
celui d' Angleterre, tous les efforts que Ie Souve- 


*< rain fait pour uſurper un pouvoir aulolu font au- 


* tant de pas qui le conduiſent vers le precipice.” 
Tome 3, Liv. x. p. 329- 


(5) The celebrated Chancellor Forteſcue aſſerts, 
that a limited or politic Government (like that of 
England) is infinitely moce cligible, for the intereſt 


and ſatistaction even e ihe Prince him lf, than an 


abſolute regal power : — © Non jug um jed (ikertas 
« eft politice rezere populum; /ecuritas quoque max- 
„ima nedum plcbi, fed tr irrst REcr; alleviatio 
etiam non minima ſolicitudinis ſuæ:“ — Fiz. 
* That to rule the people by Government politic is 
* us Poke, but Liberty, and greet ſecurity, not only 
to the ſubjects, but 2% to the King himfelf; and 
« further, no ſmall lightening or eaſement to his 
charge.“ (De Laud. Leg. Angl. cap. 34. p. 78.) 
So thai chole policicians, who picad the neceſſity of 


Sa 
juſt argument for ſetting aſide the Repre- 
ſentation of the people in other parts of 
the Britiſh empire; becauſe experience 
teaches us, that even a defeftive Repre- 
ſentation is better than none at all; and 
therefore it is highly axreaſonable, and 
contrary to xatural Equity, to pretend 
that 


ſecuring, at any rate, a majority in parliament, to 
do miſerably betray the true intereſt and peace of 
their Sovereign! for this fixes upon the King and his 
Miniſters (as in arbitrary governments) the blame 
and ignominy of every determination that happens 
to be wrong, which would otherwiſe either have 
been over-ruled by the free Council of the nation, 
or elſe muſt have been equally imputed to the Peo- 
ple themſelves : and yet this wretched policy has al- 
ternately been adopted by all parties, notwithſtand- 
ing that it is founded (like many of Machiavel's 
doctrines) on that 8bominible antichriſtian princi- 
ple of mere worldly- minded men, — ** L:t us do 
evil that good may come ;— * whoſe damnation 
( ſays the apoſtle to the Roman:) is it. Rom. 
ili. 8. The evil of an undue parliamentary influ- 
ence they endeavour to excule by the plea of Nece/- 
ſity for the Good of the State, though it is certainly 
the moſt flagrant Violation of the fundamental prin- 
ctples of the Sate, and is abſolute ly deftrutive of the 
true intereſt both of the Prizce and People / 
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that our brethren and fellow - ſubjects in 
the more diſtant parts of the Britiſh Em- 
pire ought to be deprived entirely of their 
natural Rights and Liberties, merely be- 
cauſe our own liberties are not entirely 
perfect! or becauſe our own Repreſenta- 
tion in the Legiſlature appears, in ſome 
few reſpects, to be defeftive! and it 
would be quite as znrea/onadle to alledge, 
that the principle or reaſon of the maxim 
before quoted (via. that Law, ts bind all, 
muſ# be aſſented to by all) is unjuſt and 
inconcluſive, merely becauſe it would 
be very difficult to accompliſh it Eterally 
by the expreſs aſſent of every individual! 
But it is clearly fufficient that the maxim 
be conſtrued to ſignify that delegated af- 
fent of the people by a majority of their 
legal Repreſentatives, which is conflitu- 
ticnally neceſſary to make all laws bind- 
ing; (6) and fuch a legal Repreſenta- 

| dion 


(6) © Nedum principis voluntate, ſed et tatius rc - | 
* afſenſu, ipſa (i. e. Anglia ſtatuta] conduntur, 


« quo 


110 J 
tion of the people is therefore abſolutely 
neceſſary to conſtitute an effeftual Lægiſ- 
lature for any part of the Britiſh Em- 
pire; for no Tax can be levied, without 
manifeſt Robbery and Injuſtice, where this 
legal and conſtitutional Repreſentation is 
wanting ; becauſe the Engliſh Law ab- 


hors the idea of taking the leaſt pro- 


perty from Freemen without their free 


conſent — © It is iniquitous” (© iniquum 
« of,” fays the maxim) (7) “ that Free- 
men 
quo populi læſuram illa efficere nequeunt, vel non 
« corum commodum procurare,” Ts. —— Et ſi 
« ſtat uta hæc, tanta ſolennitate et prudentia edita, 
« efficaciz tantz, quantæ conditorum cupicbat in- 
© tentio, non cſſe contingant, concito reformari ipſa 
% poſſunt, et XON SINE COMMUNITATIS ET Ro- 
© CERUM REGNI ILEIUS ASSENSU, quali ipſa 
© primitus emanarunt, &c. Chancel. Forteſc. de 
Laud. Leg. Ang. e. 18, p 40 b. 


(7) © Riguum ef ingenuis hominibus non eſſe li- 
« heram rerum ſuarum alienationem. Co. Lit. 
223 And again: Quod nofirum ett, fine facto five 
d eſectu noſtro, amitti ſæu in alium trans erri non 
© poteſt.“ 8 Co. g:. Rerum ſuarum quilibet 
© eſt moderator et arbiter.” Co. Lit, 223. Re- 

; « pulariter 


& 2 
* he ſhould not have the free diſpoſal 
* of their own effefs ;”— and whatever 
is 737quitors can never be made lataſul (8) 
by any authority on earth; not even by 
the united authority of King, Lords, 
and Commons ; for that would be con- 


trary to the eternal (9) Laws of Cad, 
which are ſupreme. (10) 


In every point of view, the making 
laws for the ſubjects of any part of the 
Britiſh Empire, without their participa- 
tion and aſſent, is iqQurToOus, and there- 

tore 


* gulariter non valet pactum de re mea non alienan- 
4% da.” Co. Lit. 223. And again: © Non poteſt 
rex ſubditum renite ntem oncrare impolitionivus.” 
2 Inf. 61. from For teſcue, c. g. and 18. 


(3) ** Quicquid eſt contra normam recti eſt infa 
* ria.” 3 Bull. 313. And Ln nemint operatur 
** iniq24M—remint facit injuriam.” Jcnk Cent. 22. 
Ard therefore“ Quod contra legem fit PRO INFECT 
* babetur.” 4 Co. 31. 


(9) © Lex eff ab eterno.” Jenk. Cent. 34. 


(10) — © Ftiam ſi aliquod ſtatutum eſſet edĩtum 
& contra eas, (leges divinas,) ** zaullizs wigoris in 
« Jegibus 


on I 
fore wnlat:74/: for though the purport 
of any law, ſo made, be in itſelf per- 


fectly juſt and equizable, yet it becomes 


otherwiſe (11) (that is, awnjuſt and ini- 
quitous, and therefore unlawful) by the 
want of theſe neceſſary legal Formali- 
ties (12) of Repreſentation and Aﬀſſent : 
for if the inhabitants of one part of the 
empire might determine a queſtion, or 
enact a law, for the peculiar advantage 
only of that ane pert, though to the ma- 
nifeſt detriment and injury of another 
part, without the Repreſentation of the 
latter, the former part would be made 
Judges in their own cauſe; a circumſtance 
that would be literally partial ! the very 

reverſe 


« legibus Anglia cenſeri deer.” &c. Dot. et Stud. 
C. 6. p. 18. 


(12x) © Qui aliquid ſtatuerit parte inaudita allera, 
% zquum licet dixerit, baud equum fecerit.” Princip. 
Leg. et ZAquit. p. 90. or — aud gu. fuerit.” 
6 Co. 52. 


(12) « Forma legal forma effentialis.” 10 Co.— 
100. And Forma non obſervata infertur adnulla· 
* tia attus.” 12 Co. 7. 


ET 

reverſe of juſtice and natural equity, and 
which muſt, therefore, be eſteemed Hnri- 
quity, even to a fundamental maxim, (13) 
viz. © It is in1Qu1TOUs for any one to be 
* judge in bis own cauſe.” Partiality is, 
therefore, ſuch an abomination in the eye 
of the law, that no Power on earth can 
make it LawruL: for © even an A of 
Parliament (ſays the learned Judge 
Hobart, Rep. 87.) © made againſt xaTu- 
* RAL EQUITY, as to make a man judge in 
* his own caſe,” (the example, obſerve, is 
the very point in queſtion,) © is voip in 
«* ;iſeif;”” for jura naturz ſunt immu- 


* tabilia,” and they are leges legum.” 


Every king of England (apparently 
for the ſame reaſon) is reſtrained by the 
&* without the aſſent or conſent of his 
* nE Kincnow in Parliament ex- 

Cs ' preſſed.” 

(13) © Iniquum eſt aliquem rei ſui efle judicem.”” 


2 propria cauſa nemo judex.” Principia Le- 


gis et Æquĩtatis, p. 41. 


( 14 ] 
« preſſed.” (14) And the whole King- 
dom, even of Great. Britain itſelf, is only 
&@ part of the Britiſh Empire; and there- 
fore, by a parity of reaſoning, cannot 
Juſily or equitably be permitted to make 
laws for the <whole; becauſe © where the 
* ſame reaſon is, the fame law (or right) 
* muſt prevail” (15) for © turpis eſt 
© pars quæ non convenit cum ſuo tete; 
(Plowden, 161.) and © nihil in lege into- 
< lerabilius eſt, candem rem diverſo jure 
* cenſcri.“ 4 Co. 33. The free Repreſen- 
tation of the people in the legiſlature is, 
therefore, to be efteemed, of all our 
Rights, the met efential, (as Lord Som- 
mers has declared,) to maintain that excel- 
tent Equilibrium of power, or mixt go- 
vernment, 
(14) © Nequs Rex ibidem, per fe, aut miniſ- 
5 tros ſuos, tallagia, ſubſidia, aut quzvis onera alia, 
„ imponit legiis ſuis, aut lige corum mutat, wel no- 
* was condit, fine cunciſſtume vel afen'u totius regni ſu: 
i parliaments ſus en pre , c. Chancell. Forteſ- 
cue de Laudibus Legem Anglize, c. 36, p. 84. b. 


nne F 
Princip. Leg. da aa 116, 


41 
vernment, Iimited by lam, which our anceſ- 
tors have always moſt zealouſly aſſertecd, 
and tranſmitred to us, as our beſt Birth- 
rigbt and Inheritance; (16) fo that every 
attempt #0 /et the ſame afide in any degree, 
or in any pert of the empire; or to corrupt 
it by undue influence of places and penſi- 
ons, or bribes with public money, 1s Trea- 
/on againſt the Conſtitation; the higheſt of 
Treaſon: (17) and therefore whatſoever 

is 


(16) Major hæreditas venit unĩcuique noſtrum 
z jure et legibus quam a parentibus.” 2 Inſt. 56. 


(17) © The ſrſt and higbeſ Trecfm is that which 
is committed again the Conflitution.”” Lord Som- 
mers's Judgement of whole Kingdoms, p. 8. —* EX 
autem ixjaria omne quod non jure fir.” Fleta, I. 
2, c. 1. And, on the other band, © they neither are, 
nor can be Traitors, who endeavour to preſerve 
and maintain the Conſtitution ; but they are the 
Traitor, who defign and purſue the ſubverſion of 
it; they are the Rebels, that go about to overt ro 
the Government of their Country; whereas ſuch 
« as ſeek to ſupport and defend it are the truly D 
fgerſemt, and do act conformable tu the ties and obli- 
« gations of fealty.“ Lord Sommers, p. 9.—Azree- 
able ta this doctrine was the anſwer of Dr. Sharp, 
archb;ſhop of York, when the queſtion was put to- 

Aim. 
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Anme es 
be contrary to the conſtitution, mult þe al · 


lowed to be fundamentally wrong, and there- 
fore null and void of itſelf; for, © fublato 


* fundamento, cadit opus.” (Jenk. Cent. 
106.) 


him, ** How a perſon, who had ſworn Allegiance to 
« King James, could, with a good conſcience, take 
* the fame oath to King William“ To which he 
replied, © That the Laws of the land are the only 
© rule of our conſcience in this matter, and we are 
* no further bound to pay obedience to governors, 
* nor to any other governors, than the Laws enjoin. 
« If, therefore, King William, in the eye of the Law, 
*© be our King, we muſt in conſcience pay obedi- 
* ence te him as fuch. I take this” (fays he) for a 
* certain truth, that, 4 the Law mates the King, (0 
© the ſame Zaw extends, or limits, or transfers, our 
** obedience and allcgiance ; and all Oaths impoſed 
* by the Law oblige the confcience no further than 
* the Law meant they ſhould oblige. Only this is 
«© always to be remembered, that, whatever Obedi- 
* ence the Laws of the land require of us, it is to be 
under ſtaod with this proviſo, that it be not con- 
s tradiftory to the Laws of God. But in that caſe 
we mult obey paſſively, though we cannot obey 
actively: and with this tacit condition I do ſup- 
* poſe all oaths of fidelity in the world are given 
* and taken.” Life of Abp. Sharp, part 3d, pag. 
24, 25, and 26. MS. written by his Son, for the 
uſe of his Grandclhuldren. 


AK : 


ak 
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106.) But more particularly the Parliament 
has no power to give up the ancient and 
eſtabliſhed Right of the people to be repre- 
ſented in the legiſlature; becauſe an Act for 
fo baſe a purpoſe would entirely fubvert 
the principles and conſtitution on which 
the very Exiſtence of the legiſlature itſelf, 
which ordained it, is formed] fo that ſuch 
an unnatural Af of the ſtate would be pa- 
rallel to the crime of feli de ſe in a private 
perſon; and, being thus contrary to © the 
nature of things, can never be rendered 
valid by any Authority whatſoever.” (18) 
And indeed it is laid down as a maxim, 
by the great Lord Sommers, that no 
man or fociety of men have power to 
deliver up their preſervation, or the means 
« of it, to the ab/olute Mill of any man” 
(or men); © and they will have always a 
tight to preſerve what they have not 
power to part with.” P. 26. And if 
a politic 

(18) © Quz rerum natura prohibentur xULLA 


„Les confirmata ſunt.” (Finch, 74.) And Nin 
aduod eſt contrg ratienem eſt licitum.“ Co. Lit. 97- 


( 8 J 

a politic fociety has no juſt power to de- 
liver up even its own preſervation, it cer- 
tainly has much leſs right to deliver up 
the neceſſary preſervation of other ſo- 
cieties of their brethren and friends (not 
repreſented among them) without their 
Conſent : and all ſuch attempts muſt neceſ- 
farily be deemed void and ineffeftual, be- 
cauſe © there is no neceſſity to obey, where 
there is 10 autbority to ordain.” (19) 
For as it fo clearly appears, from what 
has been ſaid, that Natural Equity docs 
not permit even the inferior Property of 
lands, goods, chattels, or money, to be 
alienated without the conjent or fault of 
the proprietors, much leſs can it permit 
the alienation, annulling, or changing, 
of our maſt valuable inheritance, the Law, 
without the due aſſent and conſent of ihe 
beritors themſelves, the People at large, 

or 


(19) © Ubi non eſt condendĩ authorĩtas ibi non eſt 
© parendi neceſlitas,” Dav. 69. And . Judicium a non 
uo judice datum nullius eſt momenti.” 10 Co. 76. 


19 } 
or their lawful Repreſentatives in their re- 
ſpective aſſemblies or parliaments! (20) 
This is a neceſſary concluſion of reaſon 
and common-ſenſe, drawn trom the effect 
and force of Natural Equity, even in caſes 
of much lets confequence, (vi. reſpecting 
goods and common pecuniary property); 
ſo that the diſtinction, which ſome great 
and able politicians have lately made, be- 
tween Taxation and Leziflation, (in the late 
diſputes about taxing the Colonies,) was 
certainly erranecus, though well intended; 
fince it plainly appears, that the right cf 
Legifl.ition is not leſs inteparabl:, by 
Natural Equity, from the people of every 
* 


(20) © Nam non poteſt rex Angliz, ad Aitum 
* fuum, leges mutare regai ſui. Principatu namque 
* nedum regal, ſed et palitica, ipſe ſuo populo do- 
« minatur.” And again: *© Quia nec leges ipſe“ 
rex] fine ſubditermm afſenſu mutare faterit, nec 
** ſubjefum populum reniteutem anerare impoſitionibus 
« peregrints ; quare populus ejus ere fruetur bonis 
* ſuis, LEGiBUS, guas cupit, regulatus, nec per re- 
« gem ſuum, aut guemuis alium, depilatur,” c. 
Chancel. Forteſcue de Laud. Leg. Ang. c. 9, p. 26. 
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part of the Britiſh Empire, than the right of 
granting or with- holding Taxes ; for, other- 
wiſe, the free ſubjects of one part of the 
empire would be liable to be moſt materi- 
ally injured in their greateſt and moſt va- 
luable inheritance, the Law, by the haſty 
deciſions of men on the other fide of the 
empire, with whom probably they would 
be totally unacquainted, and whoſe in- 
tereſt might perhaps be as widely differ- 
ent from theirs (for any thing they could 
know to the contrary) as their fitnation 
upon the face of the globe is diſtant; 
that is, as widely different as the Eaſt is 
from the Weſt! Would this be equita- 
ble? could fuch notorious Hjuſtice (21) 

be 


(22) © Si a zurediſcedas, vagus eris, et erunt om- 
* nia omnibus incerta.” Co. Lit. 227. And, Re- 
* rum ordo confunditur fi znicuique juriſdictia non 
* expetur.” (4 Init. proem.) For, if the fundamen- 
tal Rule of the Conftitution be fer afide even in an 
inſtance, the baneful influence of ſuch an evil prece- 
dent will ſoon prepare the way for the Deſtruction 
of the whole Law ; becauje, * uno abſurdo data, in- 
« finite ſequurntur.” 1 Coke, 102. 
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be ever made lawful ? the true conſti- 
tutional mode of connecting Britiſh Do- 
minions, that are otherwiſe ſeparated by 
Nature, is demonſtrated by the efta- 
bliſhed example of the Union of Great- 
Britain and Ireland, which by long ex- 
perience has proved to be ſufficiently ef- 
fectual. It muſt be acknowledged, in- 
deed, that an Act of Parliament was 
made in the 6th of K. George I. chap. 5. 
wherein it is laid down that the King 
* and Parliament of Great-Britain may 
* make Laws to bind Ireland.” (22) But, 

as 


(22) If the preceding arguments are not ſuſſici- 
ent to prove in what light the ſaĩd Act is to be conſi 
dered, yet the preſent diffinf? and ſeparate Furiſdic- 
tion of the Triſh Parliament, the Continuation of their 
the doctrine aſſerted in the faid Act, and their annual 
Tran ſactions, both in Taxation and Legifation, are 
Fact, which prove (better than Arguments) that 
the people of Ireland have an inherent Right to 
enact Laws independent of the Britiſh Parliament; 
otherwiſe the King's Aſent would not be ſufficient 
to render the faid laws walid and binding without 

the 


ca 
as it does not appear that the Parliament 
of Ireland ever acknowledged or gave 
any 


the eſpecial approbation and conſent alſo of the Bri- 
tiſh Parliament, which indeed is zever required ; /o 
far is it from being neceſſary ! And,farther,the inhabit- 
ants of Great - Britain would think it extremely un- 
reaſonable and unjuſt, if the Parliament of Ireland 
ſhould claim a Right of making Laws, with the 
King's aſſent, to bind any part of this Ind! The 


argument is reciprocal : ſo that, if we ſhould really 


deteſt ſuch a meaſure againſt ourſelves, the Law of 
Laws forbids us to claim the like power over any of 
our fellow ſubjects, without their free conſent. 
« Non facias aiteri quod tibi non vis fieri.” This is 
laid down as one of the moſt common precepts of 
the Law of Reaſon (Dot. and Stud. c. 2, p 7.); and 
ſuch is the immutadility of the Law of Reaſon, that 
againſt it there can be no prejcription, flatute or cuſ- 
tom; and, it any are made contrary thereto, they are 
not to be eſteemed /fatutes or c tom, but corraptelæ, 
i. e Corruptions or Depravities —** Non funt ſta- 
© tuta ive conſuctudines, ſed carruptelæ. Dot. and 
Stud. c. 2, p 5. To the ſame effect is that Com- 
mand of Chriſt himſelf, (recorded in Ma t. vii. 12) 
which our Lord declared to be the Law and the 
* Prophets ,” viz. ** IWhatioever ye would that men 
aul do to you, do ve even fo to them : for this is Tut 
© LAW AND THE Prora rs“: ſo that it may juſtly 
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any formal Aſent to the ſaid Act, the 
ſame muſt neceſſarily be conſidered as a 
mere 


be intitled, the Low of Laws ; and a ſtatute, there- 
fore, which is contrary thereto, is doubly unlawful. 


The ſeparate intereſts of the two Kingdoms are 
ſufficiently reſtrained, with reſpe& to each other, by 
our excellent Conftitution of State, which requires 
the Aſent of the People, (that is, of thoſe which are 
concerned reſpectively) to render any Law valid and 
binding upon either nation ; which the foregoing ar- 
guments Cemonſtrate : and I hope the ingenious and 
ſenſible author of the a: gument in defence of the 
Colonies (lately publiſhed) will acknowledge, that 
he has allowed too much, when he admits, in page 
114, that the whole kingdom of Ireland is bound by the 
Ache the ſufreme Legiſlarure, &c.” which doc- 
trine leads him afterwards to make a diſtinction be- 


eween Taxation and Legiſlation. 


And again, the two kingdoms are fo firmly uni- 
reded by the bands of Allegiance, to one Head (or 
Monarchy) cf Amited potrer, that their intereſts in 
all material exterzal exigences are thereby rendered 
zutual, as well as their internal intereſt, in the 
maintenance of zatural and con/titutional Liberty, in 
each kingdom reſpectively; becauſe one of chem 
cannot be deprived of this, (as they are governed 
by the ſame Head,) without haſtening the de- 


ſtruction of the other. Ang this intimate connexion 


of 
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mere aſſertion on one part, at the making 
of which, the perſons moſt materially 
concerned on the other part were neither 
HEARD, nur repreſented ! a deſect (23) the 
moſt notorious that can poſſibly be attri- 

buted 
of mutual intereſt in the conſtiturion of ſtate, and 
in the reciprocal enjoyment of the /ame reaſonable 
commas Law, (whereby each kingdom enjoys an 
Equality of privilege, and natural freedom) ren- 
ders the Union of the two kingdoms more jaſ and 
equitable, and, conſequently, more ſaf: and durable, 
than it could poſſibly have been made by any other 
means: and the inhabitants of both iſlands (though 


mutual confideration for each other, as fellow ſubjects, 
which could never have been produced by mere alli- 
ances, guarantees, or defenſive leagues, nor, perhaps, 


by any other mode of government whatever, than 
that by which divine Providence has effected it; vis. 
the Engliſh Conſtitution: this has firmly united 
the Strength of the two Iſlands ; whereby reciprocal 
ſuc cour, in time of need, is inſured to both. 


(23) © Qui aliquid ſtatuerit, parte inaudite 
altera, licet æquum dixerit, Baud æguum fecerit: 
ſo that, if any act is ever fo unjuſt in itſelf, yet it 
becomes otherwi/e (that is, unjuſt and iniquitous, as 
is before remarked) by the want of theſe legal 
— 


IP 


1 25 J 

buted to any proceeding, either in the 
enacting or execution of Laws ! and there- 
fore it is to very little purpoſe to cite the 
faid Act as a precedent for taxing the 
American Subjects without their Conſent ; 
for the privileges which the Parliament 
of Ireland has maintained and enjoyed, 
both before and fince that time, (clearly 
diſtinct and ſeparate from the Briuſh 
parliament,) afford a better and more 
authentic precedent on the other fide of 
the queſsion, (viz. in behalf of the peo- 
ple's nutural Rights,) than the Act itſelf 
does againſt them: for, as the King 
and the People (including the Lords and 
Commons) of Great-Britain, conſtitute 
the /overeien Power (under God) or Le- 
giſlature of Great-Britain, fo the King 
and the People of Ireland are the natu- 
ral and conſtitutional Legiſlature or State 
of that Kingdom, and actually exerciſe 
(both in Legiſlation and Taxation) their 
diſtin& juriſdiction, to this day; which 
is the beft proof of their Right : and, in 

like 
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like manner, according to this ancient and 
eſtal-liſked legal — the King, to- 
gether with the people of every diſtinct 
province, ſubject to the imperial Crown 
of Great- Britain, and detached (as Ireland 
is) from this iſland, ought to be, and have 
been, eſtee med, from the firſt eftabliſhmenc 
of our colonics, the only proper and con- 
ſtitutional L. giſlature for each province re- 
pectivehy; (24) becauſe the Repreſentation 
of the People, in every part of the Bruiſh 
Empire, is abſolutely nect ſſary to conſti- 
tute an effeual Legiſl ture, according to 
the fundamental principles of the Engliſh 
Conſtitution ; for none of them, ſeparately, 
can 

(24) Every eftabliſkment in the American Colo- 
nies has been fett;ed by our \nceſtors as nearly as 
poſſible to the conſtitutional form of government in 
the Mother-Couniry ; and, as the advantages of this 
mode hate been preved by the experience of more 
than a century; (fee an argument, juſt publiſhed, in 
defe ce of the excluſive Right, claimed by the 
C vJonies, to tax ther ſelves, p. 36, 39, 44.) it is 
very dangerous now that the Colonies begin to be 
filled with people) to vary the ancient and appρ.¶νhed 
Form of the Conſtitution. ** Periculgſum et res nowas 
* 4 
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can be eſteemed a competent Legiſlature 
to judge of the other's Kights, without 
the higheſt injuſtice and iniguity; which 
is befure demonſtrated by ſome of the 
firſt maxims or principles of Reaſon. 
And yet, howſoever diſtinct theſe feve- 
ral parts or provinces may feem, in point 
of ſituation, as well as in the exerciſe of 
a ſeparate legiſlative power for each, 
(which conſtitutional Right they have 
enjoyed beyond the memory of man,) 
they are nevertheleis firmly united by 
the circle of the Britiſh Diadem, fc as to 
form one Taft Empire, which will never 
be divided, i the ſafe and honeſt policy 
be adopted, of maintaining the Eritifþ 
Conſtitution inviolace, in all parts of the 
Empire: for it is a ſyſtem fo natural, 

lo 


r inuſitctas inducere.” Oo. Lit. 379. And, 
„ Clauſulæ ircorſuetæ ſemrer inducun“ fi ſpi- 
% cionem.“ 3 Co. 81. Ard again, * Quz præter 
« conſuerudinem et morem majorum hunt, reque 
e placent, neque recta videntur.” 4 Co. 78. And 
laſtly, ** Whatſoever is agaiuft the Rule of Law is 
% inconvenient.” Co. Lit. p. 379. 
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ſo beneficial, and fo engaging, to the ge- 
nerality of mankind, that by the fame 
means we might hold the Empire of the 
World, were the laws of natural Equity, 
Juſtice, and Liberty, to be ſtrictly ob- 
ſerved, and the abomination of domeſtic (25) 
as well as political Slavery aboliſhed ! 


On the other hand, it is not only Trea- 
ſor againſt the Conſtitution to attempt to 
deprive any free Britiſh Subjects of their 
natural Right to a ſhare in the Legiffa- 
ture, (26) but it is equally derogatory 
and injurious to the Authority of the 
Crown; 

(25) The toleration of domeſtic Slavery in the 
Colonies greatly weakens the claim or natural Right 
of our American Brethren to Liberty. Let them 
put away the accur/ed thing (that horrid Oppreſſion) 
from among them, before they preſume to implore 
the interpoſition of divine Tufice ; for, chi they 
retain their brethren of the world in the moſt ſhame- 
ful involuntary ſervitude, it is profane in them to 
look up to the merciful Lord of all, and call him 


Father ! 
(26) * To extend the Governor's Right to com- 
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Crown; (27) becauſe a King of Eng- 
land has no legal Authority to govern by 
any other made than that L,, govern- 
he is ſworn to maintain; for ſuch isthe frail- 
ty of human nature, that no man or body 
of men whatever is to be entruſted with the 
adminiſtration of government ualeſs they 
are thus limited by Law, and by a due Re- 
preſentation of the people at large, ſubject 
to a frequent appeal, by El:#:on, to the 
whole body of conſtituents : for it is a max- 
im, that he who is allowed more Power, 
« by Law, than is fit, (or equitable,) the 
« ſame will ill defirs more Power than 

D «is 
« Laws of one's country,” (ſaid that learned law- 
yer, Lord Sommers,) “ is T«cason againk the 
. Conſtitution, and Treachery to the ſociety 


* wherect we are members.” Judgement of whole 
Kingdoms, Sc. p. 6. 


(27) Nor is it merely the firſt and higheſt Trea- 
« fn in itſelf, that a member of a political ſociety is 
capable ot committing, te go about ta /ubwert the Cone 
& fitution ; but it is alſo the greateff Treajr:: be can 
c 
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« js already lawful :” (28) ſo that no Power 
on earth is tolerable without a juſt Emita- 
tion; and Law, which ought to be ſu- 
preme, (29) cannot ſubſiſt where Vill and 
Pleaſure are abſolute, whether it be the 
Will of ane, of a few, or of many. (30) 


A King, 


« the King ; for ſuch an endeavour both annuls and 


« yacates all his title to ſuperiority over thoſe above 


© whom he was exalted from the common level by 
virtue of the Conſtitution, and de orives him of all 
** rightful and legal claim of reftoral authority over 
«« the ſociety, by deſtroying the alone toundation, 
„ upon which it was erect. d, and by which he be- 
game veſted with it,” Sc. Ibid. p. 9 & to. 


(28) © Cui plus licet quam par cit, plus wal 
quam licet.“ 2 Init. 465. 


(29 © Firmior et potentior eſt operatio legis quam 
„ diſpoſitio hominis. Co. Lit. 102. 


(30) »Whoſoever (ſays Ariſtotle) © is govern- 
« ed by a man without Law, is governed by a mar 
* ard by a beaſt.” Lord Sommers, N. 11. 

* Tpſc autem rex non debet tic ſub homine, fed 
« fub Deo, et ſub lege; quia lex facit regem. Attri- 
© buat igitur rex leg; quod lex attribuit ei, videlicet 
* dominationens et pote ſt atem: nen oft enim rex abi 

„ daninatur 


—— 


——— 
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A King, therefore, who preſumes to act 
without the conſtitutional /imitation, de- 
ſtroys the foundation ot his 6202 autbarity : 
for the moſt reipectable and moſt ancient 
writer on the Eogliſn Conttirution aſſures 
us, tha. there is 10 King where Will 
rules, (or is abſolute) and not Law.” (31) 
The ſame doctrine is expreſſed ſtill more 
clearly in the old Year Books, (32) that, 
« if there was 1 Lew, there would be xo 
«* Xing, and no inheritance.” 


For theſe plain reaſons, whenever the 
Engliſh Government ceaſes to be limited, in 

D 2 | any 
. Jominatur woluntas, et non lex. Brafton, lib. r, 
c. $.———* Rex autem habet ſuperiorem, Deum. 
8 Item li gem, per quam factus off rex. 
„Item curiam ſuam, Sc. Et ideo fi rex 
fuerit fine frm, i. e. [ine lige, debent ei frænum 
* Ec. Bract. lib. z, e. 21, p. 34. 


(31) — © Non eff enim rex udi dominatur voluntas, 
* et n lx.” Bradt. lib. 1, c. 8, p. 5. b. 


(32) © La ley eſt le plus haute inheritance que le 
„* roy ad: car par la /y il meme et touts ſes ſujets 
* font rules, et f le Ay ne fit, nun. Rot, er nul 
* inheritance, ſera.” 19 Hen. VI. 63. 


Ew» 


any part of the Britiſn Dominions, it cea- 
ſes to be lawful / 


And therefore the fatal conſequences of 
proceeding to enforce the execution of any 
Acts, or Reſolutions, for the eſtabliſh- 
ing ſuch unlimited and unlawful (23) Go- 
vernment, is more eaſily conceived than 
expreſſed; becauſe © the condition of 
all ſubjects would be alike, whether 
* under ab/o/ute or limited Government, 
« if it were not lawful (34) to maintain 
« and preſerve thoſe limitations, fince 
ill and Pleaſure, and not Law, would 
be, alike in both, the meaſure of abedi- 
* ence ; for, to have liberties and privileges, 
4 unleſs they may be defended, and to have 

* zone 
_ (33) © Ubi non eft cane anthoritcs, ibi non 
* eſt parendi neceſlitas.” Dav, 69. Prin, Leg. et 
quit. p. 117. 

(34) “ Inſaper lex rationis permittit plurima fieri, 
ut ſeilicet quad FEcitum eſt win wi repellere, et 
«« quod fas unicuique fe tueri et rem ſrum defendere 
** contra vim injuſtam.” Dot. et Stud. c. 2. p. 8. 
— See alſo Bracton, lib, 4, c. 4, P. 162. b. 
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« zone at all, is the ſame thing as to be 
governed by mere Will and Pleaſure* 
(Lord Sommers, p. 24); and © miſera eſt 
ſervitus ubi jus eſt vagum aut incertum.” 


GRANVILLE SHARP. 


Old-Jewry, London, 
June 25, 1474+ 
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foregoing Subject, to a Friend 
in AMERICA, dated Febru- 


ary 21, 1774 . 
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I have alſo ſent you a book lately pub- 
liſned by Dr. , reſpecting the go- 
vernmenc of the Britiſh Colonies. 


The reaſon of my ſending the latter is 
not becauſe I approve of it, or have the 


leaſt 
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leaſt connexion with the author; but, on 
the contrary, that you and your friends 
in America may be aware of the uncon- 
ſtitutional doctrines which are thereby 
propagated amongit as. I have not, in- 
deed, had opportunity to peruſe it re- 
gularly ; neither do 1 now think it ne- 
ceſiary to do fo; for I was luciz; enough, 
when I firſt tock it up, to turn over a 
few pages in the iSurth part, containing 
five propoſitions upon the point in queſ- 
tion, whereby the author's ſentiments 
and intentions may be fufficten.!v known 
without deſcending to his arguments up- 
on them; for xot one of them (not cven 
the 5th and laſt, which ke nimſelf pre» 
fers) can poſſibly be reconcile! either to 
Law, Equity, or fund Politics ; fo that 
if the doctor, with the ee nezleft of 
Law and conflitutional Principles, had 
multiplied his propoſitions io the number 
of an hundred times fue, he would not 
have been able to lay down a plan or 

mode 


thods of proceeding ; and the doctur has 


of 
mode of government tolerably ſuitable 
to the caſe before him; becauſe, in this, 
as in many other things, there is but ant 
right, though very many wrong me- 


unfortunately forgot to ſtate the only right 
propoſition. upon the ſubject in queition, 
that can be admitted conſiſtently with 
of Low, Equity, and ſound Politics; 
viz. to do juflice to our brethren of 
America; that is, to govern them accord- 
ing to the eſtabliſhed Principles of the 
Engliſh Conſtitution, and known Laws 
of the Land, and candidly to acknow- 
ledge their unalienalle right to the fame 
happy privileges by which the liberties 
of the mother- country have hitherto 
been maintained; the moſt eſſential of 
which is the privilege of paying no other 
taxes than what are voluntarily granted 
by the people or their legal repreſentatives 
in general councils or parliaments. 

D 5 Dr. 
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Dr. is inexcuſable for having 
omitted this fxth Propoſition ! tor he can- 
not be ignorant of the legal and efabliſhed 
mode of extending the Egli Conſtitution 
to countries detached from this ifland, be- 
cauſe we have a ftanding precedent and 
example (which has long fublilted, and 
has been univerſally allowed) in the pre- 
ſent government of Freland; for that 


iſland, though unjuſty conquered by our an- 


ceſtors, enjoys (or, at lealt, is allowed to 
be entitled to) the fame conſtitutional 
privileges as the feat of empire, England 
nielt. The reſpective Parliaments of 
the two iſlands are entirely independent of 
each other, they ſeparately grant, from 
time to time, the necefiary ſupplies to 
the ſtate; and no man may preſume to 
deny their right of enquiring reſpectively 
into the application of them. Bur, not- 
withſtanding this diſtint exconomy, and 
the entire independency of the natives or 
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ſubjects, with reſpect to each other, yet 
they are firmly united, by the bands of 
allegiance, to one Head (or Monarchy) 
of limited power, whereby they enjoy the 
privileges of the ſame reaſonable common 
Law, and the ſame excellent Conſtitution 
of ſtate : ſo that the equality of privilege 
and durable than it could poſſibly have 


been made by any other means. 


And the inhabitants of both iſlands 
(though ſprung from a variety of jar- 
ring, jealous, and fierce nations) have, 
by this means, acquired a certain mutual 
conſideration for each other, as fellow- 
fubjefts, which could never have been 
produced by mere alliances, guarantees, 
or defenſive leagues, nor perhaps by any 
other mode of government whatever,, 
than that by which Divine Providence 
has effected it; wiz. the Engliſh Con- 


This 
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This has firmly united the frength of 
the two iſlands ; whereby reciprocal ſuc- 
cour in time of need is inſured to both. 
This efabliſhed example of the true con- 
ſtitutional mode of connecting Britiſh 
by Nature, will enable us, by compari- 
| fon, to diſcern the illegality and injuſtice 
of Dr. ——s five Propoſitions. The 
ſtately vine of Britiſh Dominion (if I 
may uſe that ſcriptural type) has pro- 
videntially extended its luxuriant branches 
to the moſt diſtant parts of the earth 
and will continue to ſpread and increaſe 
as long as Juſtice and the Laws of Li- 
berty are duly maintained by thoſe who 
are entruſted with the adminiſtration of 
government; (unleſs the wickedneſs of 
individuals, manifeſted by the exerciſe of 
domeſtic Slavery and Oppreſſion in the Co- 
lonies, and of political Corruption and 
Venality at home, with the growing vices 

attending 


—_ 
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rated from the Trunk, by a vaſt Ocean; 
but the imperial Crown of Great- Britain 
is, neverihclefs, a fufficient band of uni- 
on or connexion between them, it be- 
ing the legal enſign of authority for the 
maintenance and execution of the fame 
juſt laws, the influence of which may, 
by a due conſtitutional exertion of the re- 
gal Power, be circulated, like wholeſome 
ſap, from the root to the moſt diſtant 
braaches. 


But 
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proteflion which are due from 
fellow- 
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fellow-ſubjefts. Our connexion, accord- 
ing to the doftor's meaſure, would be 
upon no better footing than Alliances of 
the fame kind with detached foreign 
Powers, which (as experience teaches 
us) ſubſiſt no longer than the private in- 
tereſt or ſeparate views of the contracting 
parties. 


If all theſe points are duly confidered, 
the very propoſing fo pernicious a mra- 
ſure muſt appear highly criminal, if not 
treaſonable! eſpecially as the author has 
been pleaſed to infinuate that there is 
no alternative! — f we neither can 
* govern the Americans,” (fays lie, 
nor be governed by them; if we can 
neither unire with them, nor ought 
© to ſubdue them; what remains” {lays 
he) “ but to part with them on as friendly 
terms as we can?” Bur is it not Trea- 
fon againft the Crown to inſinuate that 
the Americans cannot be governed, as 
well 
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well as Treaſon againſt the People at 
large to fay that we cannot waite with 
our American Brethren, when there is a 
conſtitutional mode, both of Government 
and Union, eſtabliſhed by law, and an 
unqueſtionable precedent, the obſervance 
of which would undoubtedly fatisfy every 
honeft American Subject? 


The advocates for the juriſdiction of 
the Britiſh Parliament in America, like 
all promoters of bad meatures, will not 
fail to repreſent thoſe, that oppoſe them, 
as licentious and diſaffected perfons; and 
therefore, as it is highly neceſſary for 
the general welfare and ſubſiſtence of the 
Britiſh Empire, both in Europe, Afia, 
and America, (upon the principles already 
explained,; that we ſhouid ſtrictly main- 
tain our Loyalty to the Crown, at the 
fame time that we ſteadily affert our le- 
gal and conſtitutional Rights, — I think 
we ought to loſe no proper opportunity 


I— — wy#, — a CO — 
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of expreſſing our perſonal attachment to 
the King and the royal Family, who, in 
themſelves, indeed, are traly amiable and 
worthy of eſteem ; but it is very diffi 
cult, in this world, to guard againſt 
miſrepreſentation ard bad advice ; how- 


ever, I truſt that » iteady perieverance in 


Love and Duty will be the true means 
of your prevailing in the end, as it will 
prove that your appoſition is not occa» 
fioned either by difaſf:&icn or diſloyaliy, 


but is iruly legal and cos ituti- il. 
* » 2 « * . 
. * . * . * 
I am, with great eſteem, 
Dear Sir, 
Your obliged bumble Servant, 
GRANVILLE SHARP. 


P. S. 
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P. $. I am entirely unacquainted, I pro- 
feſs, with the nature of the Crown Char- 


ters or Grants to the ſeveral American Pro- 
prietors; and therefore (left theſe ſhould 
contain any condition or acknowledge- 
ment, on the part of the landholders, 
which may ſeem to militate againſt the 
foregoing obſervations) I muſt beg leave 


to add, chat the legiſlature hath agreed 
and laid down, as a rule, that all the 


* ſame, have been much more burthen- 
* ſome, grievous, and prejudicial, to the 
« Kingdom, than they have becn beneficial 
e the King” (ke preamble to the Act 
of 12th of Charles Il. chap. 24, for ta- 
king away the Court of Wards and Live- 
ries and Tenures in capite, and by Knights 
Service and Purveyance, &c (; and for 
this * * founded on © former 

experience, 
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1 experience,” the Crown hath ever ſince 
been reſtrained by the Law from granting 
* axy Manors, Lands, &c.” upon ſuch, or 
indeed any other conditions whatſoever, 
than free and common Socage only.” + 


I have heard, indeed, that a certain 
iſland in the northern part of Amerika 
was granted to a noble lord, with a par- 
dal plan, whereby he is faid to have 
been eſtabliſned as Lord Paramount, with 
a peculiar unconſtitutional authority: but 
this, | am willing to preſume, is merely 
report; and, even if it were true, the 
Grant would be innocent enough in its 

| effects, 


®* Whereas it hath been found, by former experi- 
« ence, that the Courts of Wards and Liveries, and 
« Tenures by Knights-Service, either of the King 

or others, or by Knights Service in capite, or So- 
* © cage ix capite of the King, and the 
upon the ſame, have been much more burthen- 
* ſome, grievous, and prejudicial,” &c. 


+ See ad and 4th Sections of the faid Act. 
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effects, provided the people be inſtructed 
in their rights; becauf- al fuch undue 
conditions, as I have mentioned, are ab- 
folutely un and void in theils; for 
the law obliges us to conſtrur iheo as if 
they had no other meaning than a 4zal 
Grant of lands in free ond commen [0+ 
* cage.” Ser the qth ſectiou of the ſaid 
Act. And be it further enacted, by 
the authority aforcſe:d, that off Te- 
* zures”* (there is nont exccpicd) © here 
« after to be created dy the Kirvg,'s Ma- 
« zeſty, his hcirs, or fuccefio;s, upon 
* 4 Git:s or Grants of . Manors, 
„Lands, Tenements, or Hcieditaments, 
* of any Eftate of inheritance at the 
© common law, ſhall be in free and com- 
* mon Socage and fball be adjudged to be 
* in free and common Socage only, and 
© not by Knights Service,” &c. 


ASE 


S011 DEO GroRIA ET GRATIA. 


A 
DECLARATION 


OF THE 


PEOPLE'S NATURAL RIGHT 
To A 


SHARE ix Tur LEGISLATURE. 


PART 


* Qui non libere veritatem pronunciat, proditor eſt veritatis.”” 
4 IxsT, Eriks 


PA r © 


CONTAINING 


A DECLARATION 


| O R 
| DEFENCE of the ſame DOCTRINE, 
(Viz. The Natural Right of the People 
to a Share in the Legiſlature,) 
When particularly applied to the 


PEOPLE of IRELAND; 


In AXsweR to the A5SERT1IONS of ſeveral EmineNT 
Warrezs on that Point, which have hitherto been 
permitted to paſs without due ANIMADVERSION. 


Wh EN the Firſt Part of this De- 
claration was fent to the Preſs, I was 
not aware that there kad been any con- 
troverſy before the ſixth of King George I. 
concerning the freedom of our fellow- 
ſubjects in Ireland, or that any Engliſh- 

man, 


( a2 ] 
man, acquainted with the principles of 
our excellent Conſtitution of State, had 
ever, before that time, preſumed to ad- 
vance any Doctrine, which might tend 
to deprive our Iriſh Brethren of their na- 
tural freedom, and of the ineſtimable be- 
nefits of that happy legal conſtitution, 
which Britiſh Subjects in general are 
commonly ſuppoled to inherit by Bix r- 


RIGHT ! 


But I have fince had the mortification 
to find, that ſuch great Authorities as 
Lord Coke, Judge Jenkins, Lord Chief 
Juſtice Vaughan, Judge Blackſtone, the 
Honourable Mr. Juſtice Barrington, &c. 
might be quoted in favour of © contrary 
Doctrine! And as I have mentioned the 
Union between Great-Britain and Ireland 
in the Firſt Part of this Declaration, Sc. 
as an Example of © the true conſtitution- 
al mode of connecting Britiſh Domi- 
* nions that are otherwiſe ſeparated by 
nature, I thought myſclf, therefore, 

obliged 
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obliged to ſearch and examine ihe grounds 
upon which theſe great and learned men 
have founded their opinions, that if they 
ſhould have Truth on their fide, they 
might have the credit of it ; but, if not, 
that the Truth of this important queſtion, 
when plainly and impartially ſtated, might 
prevent for the future any ſuch undue 
pretenſions on the one hand, and jealouſies 
on the other, as have too frequently occa- 
ſioned miſunderſt andings and controverſies 
between the Subjects of the two King - 
doms. 


Lord Hufley, Chief Juſtice ia the 
Reign of King Henry VII. ſeems to have 
been the Firſt who ventured publicly to 
aſſert, that © Statutes made in England 
&* ſhall bind the Subject of Ireland (1):“ 
And though the Doctrine is unconſtitu- 

E tional 

(1) © Huſſey, Chief Juſlice, difoit que les Statuts 
* faitsen Angleterre lĩera ceux de Ireland, que ne fuit 
** moult dedit des autres Juſtices, nicnt obſtant que 
* aucun de eux furent en contraria opinione le derrein 
term en ſon abience. Year-Book, 1 Hen. VII. p. 3. 
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tional and dangerous, if admitted in a ge- 
neral unlimited ſenſe (2), yet, in juſtice to 
Judge Huſſey, it muſt be allowed, that 
his Declaration was certainly right with 
reipect 
(2) Which is clearly proved by Sir Richard Bol- 
ton, Chancellor of Ireland, in the Declaration, &c. 
printed in Harris's Hibernica, p. 29. —** As to the 
« Opinion of Huſſey, Chief Jultice, in firſt of Hen. 
« 7. fol. 3. that the Statutes made in England feall 
* bind them Irelaud, this Opinion, as it is put by 
„ him generally, cannot be lam; for Brooke, in 
« abridging that caſe in title Parliament, Sect 19. 
* faith, that that opinion was denied to be law, the lat 
* terms before ; and added further, tamen nota, that 
« freland is @ Nanu of itjelf and hath a Parliament 
* iz itſelf, implying thereby, that Ireland could not be 
en ound but by 4 Parliament of Ireland. And accord- 
« ing to that is the opinion of tae Judges in 2och 
« Hen. VI. fol. 8. in John Pilkington's caſe ; and 
& in 2d Rich. III. fol. 11. in the Merchants of Wa- 
* terford's cafe, before remembered; and likewiſe 
* contrary to the opinion cf Huſſey, are the judge- 
© ments of eight ſeveral Pariiamentsin Ireland before 
« the Statute of roth of Hen. VII. viz. 13th of 
« Edw. II. 19:h of Edw. II. isch of Hen. VI. 
„ 2z2gth of Hen. VI. 324 Hen. VI. 37th Hen. 
« VI. and $th Edw. IV. And, fince the Statute 
« goth Hen. VII. of five Parliaments ; wiz. 25th 
* of Hen. VIII. 533d of Hen. VIII. Sch of Eliz, 
nich of Jam. and 10th Car. beſides the Statute 

* of zoth of Hen. VII. itſelf.“ 
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reſpect to the particular caſe then before 
him, which related to the exportation of 
goods from Waterford: for, the Iriſh ſub- 
jets themſelves do not deny the juriſdic- 
tion of Great-Britain upon the high Seas, 
nor in matters of external (3) commerce, 
though the Engliſh power, even in that re- 
ſpe, may ſometimes perhaps have been 
extended farther than reaſon and equity 
can fairly warrant. But, before Lord 
Chief Juſtice Huſſey delivered his opinion, 
this proper diſtinction, concerning the 
Engliſh Acts binding the Irith in external 
Tranſattions, had been made (in his ab- 
ſener) by the other Judges in a pre- 


E 2 ceding 


(3) This binding in external tranſaftions ſeems to 
be allowed (though unwillingly) by Mir. Mollyneux 
(a zealous aſſerter of the liberties of Ireland in the 
Reign of King William). © They ſeem” (ſays he, 
ſpeaking of Engliſh Acts of Parliament) at the ut- 
* moſt reach, to extend the juriſdiction of the Eng- 
liſh Parliament over the ſubjects of Ireland, only 
* in relitien to their ation, bezend /eas, out of the 
« Realm of Ireland, as they are the King of England's 
* ſubjecks. &c. p. 71. 
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ceding term (4); which accounts for the 
remark of the Reporter, that this opi- 
nion 


(4) All the Judges” (but we muſt except Huſ- 
fey) © were aſſembled in the Exchequer-Chamber, 
* and there, with reſpect to the firſt queſtion, it was 
« faid, that the lands of Ireland have a Parliament 
* among themſelves, and all Kinds of Courts, as in 
England; and, by the ſame Parliament, they make 
* laws and change laws, and are not bound by Sta- 
* tutes (made) in England. becauſe they have not 
* here Knights of Parliament; but this is under- 
** ſtood of lands and things only to be effected in 
* thoſe lands, but their perions are ſubject to the 
« King; and, as ſubjects, they are bound to any 
thing out of that land, that is done out of that land 
* contrary to Statate, like as the inhabitants of Ca- 
« lais, Gaſcoigne, Guienne, Sc. while they were 
0 ſubjefts of the King, and in like manner are obe- 
dient under the Admiral of England concerning 
* any thing done upon the High-Seas, and alſo a 
« writ of error of judgement given in Ireland (is 
* coguizable) inthe King's Bench here in England.“ 
Anno ſecundo Rich, III. p. 12. © Omnes ſuſli- 
* ciarii” (but we mull except Huſſey ) © aſiocĩati fue - 
© runt in Camera Scaccarii, et ibi quoad primam 
« queſtionem dicebatur, quod tert Hiberriq intcr 
© ſe habent Parliamentum et omnimado Curia: 
« prout in Anglia, et per idem Parliamentum faciunt 
& leges et mutant leges, et non 05/igzntur per ſtututa 
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SF 
nion of Chief Juſtice Huſſey was not 
much denied by the other Judges, tho 
ſome of them were of a contrary opinion 

the laſt term ia his abſence.” But, by the 
expreſſion, that © it was not much denied,” 
it is apparen!, that the other Judges did 
not receive the doctrine of Chief Juſtice 
Haley, entirely and abſolutely, without 
ame demur ; which could only conſiſt in 
their adding that due diſtinction before- 
mentioned : for it plainly appears (not- 
withſtanding the affertion of the Reporter) 
that they were not, really, of à contrary 
epinion in the former term, with reſpect to 
the caſe before them ; which related to an 


eatermst tranſaclian, the fame that, in their 
E 2 former 


% Anglia, quia non Fic Bad ent Milites Parliaments ; 
** ſed hoc intelligitur de terris et rebus in terris ill” 
** t.ntum efficiendo, fed perfone illz ſunt ſubjectæ 
** Regis, et tonguam ſu" jccki crunt abligati ad aliquam 
rem extra terram illam facierdam contra Statutum, 
* ficut habirantes in Caleſia, Gaſcoignie, Guien, &&c. 
d um fuerunt ſubjecti; et ſimĩliter obedientes erunt 
** ſub Admirallꝰ Anglĩ e, de re facta ſuper altum mare: 
et ſimiliter breve de errore de judicio reddito in 
Hidernia in Banco Regio hie in Anglia,” Se. 
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former opinion, they declared to be ſubject 
to the controul of England ; and, there- 
fore, there was no reaſon why they ſhould 
« much deny” the opinion of Chief Juſtice 
Huſſey, fince the particular caſe before 
them did not require it. 


Bye the like excuſe cannot be made for 
Sir Edward Coke, who, in Calvin's caſe, 
ſeems to have adopted the opinion of Chief 
Juſtice Huſſey, and yet has not conſidered 
the nature of the caſe on which the ſame 
was delivered, having declared a ſimilar 
opinion in an indiſcriminate general ſenſe 
(5), without paying the leaſt regard to that 
juſt diſtinctian between the external and in- 
ternal Government of Ireland, which the 
other Judges had before fo clearly laid 
down and confirmed by an unanſwerable 


reaſon 


(5) That albeit Ireland was a diſtin& Domi- 
nion, yet, the title thereof being by conqueſt, the 
* ſame, by judgement of law, might by expre's words 
* be bound by Act of Parliament of England.” 
Calvin's Caſe, tu Rep. p. 444- 


„ 1 
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reaſon (6) why the Iriſh ſhould not be 
bound in the latter by any other law than 
thoſe to which their own Parliament had 
aſſented, via. Quiz non hic babent Milites | 
« Hurliamenti which Doctrine was a- 


_ grezable alſo to what had long before been 


declared by that celebrated conſtitutional 
Lawyer, the great Judge Forteſcue, on Pil- 
Kington's (7) cafe, in the 19th of Hen. VI. 
which was readily admitted at the ſame 
time by Judge Portington, and (for any 
thing that appears to the contrary) agree- 
able alio to the opinion of all the other 
Judges that were then preſent ; for, Sir 
Richard Bolton remarks, that this was not 
denied by Markham, Yelverton, and 
* Aſcough.” 
(6) See the former note in p. 56. is non 
„hie habent Milites Parliament.” 
(7) © —— et auxi la terre de Ireland eſt ſevere 
« de? Roiaume d' Angleterre: car ſi un diſme ou 
*ꝗquinzime foi” grante icy, ceo xe liera ceux A breland ; 
* meſq ; le Roy manderoit m cel” eſtat” (for eſtatute) 
en Ireland ſouba ſon Grand Seel, ſinon que ils veul 
en leur Parliament ceo approver ; mes &ils veul al- 
* lower ceo, dong ſera tenu la et ils ſeront lies par 
« ice” Year-Book, 19th Hen. VI. p. 8. 
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Aſcough (8).” Sir John Fot teſcue had 
declared, that, if a tenth or fifteenth 
«© were 


(8) The caſe is ſtated by Sir Richard Bolton, 
Chancellor of Ireland, in his Declaration, &&c. print- 
ed in Harris's Hibernica, p- 15. as follows : * That 
done John Pilkington brought a ſcire facias againſt 
* one A. to ſhew cauſe why Letters Patents, where- 
+ by the King had granted an office in Ireland to 
* the ſaid A. ſhould not be repealed, whereas the 
*« ſaid Jchn Pilkington had the fame office granted 
* him by former Letters Patents granted Ey the 
« ſame King, to occupy to himſelf or his Deputy. 
«« Whereupon the faid A. was warned and appear- 
* ed, and ſaid, * That the lard of [reland, time le- 
« yond the memory of man, hath been a land ſeparated 
* and ſevered ſram the Realm of England, and ruled 
* and governed by the cuſſam and laws of the ſame 
% land of /re/and. And that the Lords of the ſame 
land, which are of the King's Council, have uſed, 
from time to time, in the ab/ence of the King, to 
ddt a Fuſftice, which Juſtice, ſo elected, hath 
power to pardon and puniſh all felonies, treſpaſſes, 
* (fc. and to aſſemble a Parliament, and by the advice 
* of the Lords and Commonalty to make Statutes ; and 
*© be alledgeth further, that a Parliament was afſem- 
* bled, and that it was ordained, by the ſaid Parlia- 
ment, that every man who had any office within 
«© the ſaid land, before a certain day, and be puts the 
*« day in certain, ſhall occupy the faid office by him- 


« ſelf, or otherwiſe that he ſhall forfeit his office. 


* nd 
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© were granted here, this ſhould not bind 
« thoſe of Ireland, even though the King 
E 5 « ſhould . 
Aud fhewmeth, further, how the ſaid John Pilking- 
* ton occupied the faid office by a deputy, and that, 
„ inſomuch as he came not in proper perſon to re- 
<« fide upon his office before the d:y, that his office 
© was void, and that the King, by his Letters Pa- 
« tents, granted the ſaid office, ſo become void, to 
* the ſaid A. and prayed that the faid Letters Patents 
«+ ſhould be effectual, and not repealed.” And upon 
* the plea the ſaid John Pilkington demurred in 
« law. In the argument of which caſe, it was de- 
e bated by the Judges, Velverton, Forteſcue, Port- 
„ ington, Markham, and Aſcough, whether the faid 
<« preſcription were good, or void in Law: Yelver- 
tan and Portivgton t eld the preicription void; but 
* [ artejcue, Markham, aud cough, held the pre- 
* ſcription good, and that the Letters Patents made 
| * to A. were goed and ectual, and ought not to be 
** repealcd : and in the argument of this caſe it was 
agreed, Ly Forteſcue and Portington, that if 4 
* tenth or fifteenth le granted A Parliament in 
© land, that ſhall not ind t em in Helund; although 
** the King fend the ſame Statute into roland, under 
bis great ſeal, except they in irclund will in their 
* Pariiament 46% ove it: but, if they will approve it, 
«* then it ſhall! liud in Irelan l. And Portingicn faid, 
* that if a tenth be granted in the Parliament of 
England, that Hall nt bind in "re'and, becauſe 
_ they base not ayy commandment by werit to come ts 


[23 "ur 
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© ſhould fend the fame Statute into Ire- 
land under his great ſeal, except they 
« will 


* our Parliament ; and this was not denied by Mark- 
** ham, Yelverton, or Aſcough. Upon this caſe 
* theſe points following are to be obſerved: Firſt, 
* that the Lords of the Council of Ireland, had then 
6 » in the abſence of the King, and vacancy of 
* @ Lieutenant or Deputy, to eleft a Fuſtice, and that 
* is plainly proved by the preamble of the Statutes 
* of 33d of Hen. VIII. chap. z. in Ireland. The 
words are theſe: Por as much as continually 
* fithens the conqueſt of this Realm of Ireland, it 
** hath been uſed in this ſame Realm of Ireland, that 
« at every ſuch time, as it bath chaunced the fame 
* Realm to be deſtitute of a Lieutenant, Deputy, 
* Juſtice, or other Head Governor, by death, ſur- 
* render, or departure out of the ſaid Realm, or 
* otherwiſe, the Council of this Realm of Ireland, 
* for the time being, have uſed, by the laws and 
* uſages of the ſame, to afſemble themſelves tage- 
* ther, tt chooſe and cleft a Fuſlice, to be Ruler and 
* Governor of this Realm, till the King's Highneſs 
had deputed and ordained a Lieutenant, Deputy, 
* or other Governor, for the fame Realm ; which 
« Juſtice, fo being elected, was, and hath been, 
& always, by the ancient laws and cuſtoms of this 
«© ſaid Realm of Ireland, authoriſed to do and exer- 
ciſe the ſaid roume of Deputy there, for the good 
© rule and governance, and leading of the King's 
* ſubjets within the ſaid Realm of Ireland, and in 
« miniſtrati 
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« will in their Parliament approve it ; 
but, if they will allow it,” (i. e.) © then 
« jt ſhall be held there, and they ſhall be 
bound by it.” And to this point Judge 
Portington expreſsly declared his aſſent(9), 
„Jeo veux bien, (ſays he) and then 
aſſigns the inconteſtible reaſon, © pur ceo,” 
becauſe they (the Iriſh ſubjects) © have no 
© ſummons with us to come 19 Parhament.” 


But Lord Coke has unfortunately ne- 


glectcd to weigh the importance of this 
juſt Regſen, and conſequently has been led 
to 
„ miniitration of Juſtice, with divers other autho- 
„ rities, pre-eminences, and juriidictions, there ; 
« which uſage, election, and authority, of the faid 
«« Juſtice, hath been many times ratified and con- 
* firmed by divers Statutes in this Realm provided 
and made. But this order of election of a Juſtice 
is now, by the ſaid Statute of $3d of Hen. VIII. 
altered ; as by the ſaid Statute more at large may 
« appear.” 
(9g) © et aui quant a ceo que Forteſeue ad 
« dit, que, fi un Diſme ſoit grante en le Parlizment 
* icy, ceo xe liera ceux d Ireland; Jes weux bien pur 
ce gue ils n'ant commandment ove nous per breve de 
«* venir al” Parliament.” Year-Book, 19th Hen. 
VI. p. 8. 
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to miſconſtrue the doctrine to which it has 
at different times been applied by the 
Jadges ; for, in Calvin's Caſe (7th Rep. 
p. 447-) he cites the opinion of the Judges 
in ad Rich. III. before-mentioned, viz. 
That Ireland hath a Parliament and they 
„ make laws, and our Statutes ds not bind 
* them -”* and he cites alio their reaſon, 
viz. * becauſe they do nat ſend Knights to 
(our) Parliament,” but he adds, in a 
parentheſis, that © this is to be underſtood, 
&* unleſs they be efpecially named. (10) Thus 
he is fo far from perceiving the weight of 
the Reaſon aſſigned by the former Judges, 
that he has ventured to ſet it aſide (as 
if it had no meaning at all) by the inſertion 
of an arbitrary parentheſis in the middle of 
he ſenterce, without aflignirg a ſtronger 
Reaſon, 
(10) „And 2d Rich, III. 12.“ (ſays he) © Hiber- 
nis habet Parliamentum, et faciunt leges, et noſtra 
*« Statuta non ligant eos, quia non mĩttunt Milites ad 
* Pailiamentum.” (which is to be underſtood unleſs 
they be eſpecially named, ) ** ſed perſon eorum ſunt 
* ſubjeQi Regis ſicut habitantes in Calefia, Gaſconia, 

et Guan, &c, Calvin's Caſe, 7 Rep p. 447. 
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Reaſm, or even any Reaſon at all, for his 
authority ; and, therefore, we are certain- 
ly bound to prefer the Declaration of the 
other Judges, who founded their opinion 
on a clear legal Reaſon, that has never yet 
been diſproved ; for © the RxASO of tbe 
« Law is the Life of the Law“ (11). 


The naming or mt naming Ireland, in our 
Engliſh Acts, cannot in the leaſt affect the 
argument of the former Judges; for, if it 
holds good to ſecure the Irifh ſubjects from 
being bound, when nt * eſpecially named,” 
(which isall>wed even by Sir Edward Coke 
himſelf,) it certainly 15 equally effectual 
when they are named; or rather, (I ought is 
ſay,) the Reaton is much more forcible in 
the latter caie, which apparently enhances 
the propriety and importance of it; becauſe, 
when the buſineſs relating to Ireland is de- 
bated, it is mani feſt that the Irifh ſubjects 
ſtand moſt in need of a dur repreſentation, 
which 
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which cannot therefore be denied them at 
ſuch a time, without the moſt flagrant vio- 
lation of Juſtice and natural Equity ! 

But, left any of my Readers ſhould ſtill 
retain any doubt concerning the groundleſs 
Voctrine, broached by Sir Edward Coke, 
that Engliſh Statues bind in Ireland when 
« e/pecially named,” I have yet another Au- 
thority to ac d, which muſt needs turn the 
fcale, be ing no lefs than the teſtimony even 
of Sir Edward Coke himſelf upon this very 
point! Let his own words judge him. 


He informs us, in his 4th Inſt. cap. 
76. p. 350. that © ſometimes the King of 
England called his Nobles of Ireland to 
* come to his Parliament of England,” &c. 
and, after reciting the form of the Writ 
uſed on ſuch occaſions (12), he adds“ an 

| excellent 


(12) ** 10 Oftobris, Rex, affectans pacificum 
„ Statum terrz Hiberniz, mandavit Richardo de 
* Burgo Com. Ulton. et aliis nobilibus terra: præ- 
« dictæ, quod ſint ad Parliamentum ſuum quod fum- 
* moneri fecit apud Weſtm. in octabus ſancti Hil- 

hog 
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excellent Preſident” (ſays he) © to be 
followed when/ſoever any Att of Parlia- 
© ment ſball be made in England concerning 
&« the Statute of Ireland,” &c. 


But, if this be © ax excellent Prefident,” 
the ſame ſpirit of juſtice, which inclines us 
to approve it as ſuch, muſt needs force us 
to condemn the oppoſite natian, concerning 
mere Engjiſh Statutes binding Ireland, when 
„ eſpectally named and conſequently it 
muſt appear, that Lord Coke was not ſuf- 
ficiently upon Ins guard when he advanced 
this unjuſt Doctrine. And yet, alas! he 
has repeated the fame in this very page, 
immediately after the Information, before 
quoted, concerning the Nobles of Ireland 
being ſummoned to the Parliament of Eng- 
land; for he adds“ and by ſpecial words” 
(ſays he) © the Parliament of England may 
* bind the Subjects of Ireland ;” Sc. but, it 
luckily happens, that he is leſs reſerved in 

this 
« !arii prox. ad tractand. ibid. cum proceribus, &c. 


& regni ſui ſuper Statu tertæ prediftz,” Rot. Parl. 
8. E. 2. m. 31. 
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this place than in the other paſſage al- 
ready mentioned, where the (ame Doctrine 
is allerted ; for here he has attempted to 
juſtify his opinion by an example, which, 
out of reſpect to fo great an author, we 
may, of courſe, preſume to be the very beſt 
that cou'd have been produced for that 
purpoſe; eſpecially fince he mentions it as 
* one example for many,” and yet, happily 
for the truth, this one example for many” 
proves nothing ſo much (when duly confi- 
dered) as the direct coatrary to his affer- 
tion, about bindins Frelind © by ſpecial 
© words,” &c. for it amounts to an i#p/ed 
acknowledgement, upon public record, of the 
iajuſtice of pretending to © indie Sub- 
jetta of Ireland” without their expreſs 
conſent ; being, in reality, a copy of the 
King's Writ (before- mentioned) to fum- 
mon the Nobles Irelud to the Parlia- 
'* ment at Weſtminſter, there to treat with 
* the Noblzs, Sc. of his Kingdom »pon 
© the State of the ſaid Land,” 1. e. Ireland. 

Thus 


an” 


an” 
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Thus it is plain that the Engliſh Legiſlature, 
even ſo early as in the Reign of Edw. II. 
(by whom the Writ was iſſued,) did not 
eſteem it equitable to debate upon tbe 


State of the ſaid Land,” -(“ ſuper ſtatu 
i terræ predift:e,”) without ſome legiſla- 
tive repreſentation thereof: But, beſides 
this © one example for all, Six Edward Coke 
has given us alſo, in the ſame page, a memo- 
randum, from the Parliament-Rolls of the 
25th of Edw. III. (13) of Writs being 


 iſfued even ta Prereſſes, who, in their own 


right, held lands in Ireland, and of theſe no 
leſs than nine, to ſummon them to ſend 
Repre- 


Anno 3 3. deconcilio ſummonit. 
— — in Hibernia. * 
Maria Comitiffa Norf. 


hde ad 
Agnes Com. Penbroke, — 


tta de Roos, 
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Repreſentatives, or proper perſons, to con- 
fer with the Parliament; ad mittendum 
* fide dignos ad colloquium.“ And con- 
ſequently if Lord Coke's Doctrine (for 
which he has cited theſe examples) had, in 
thoſe early times, been current, viz. that 
« by ſpecial words the Parliament of Eng- 
land may bind the Subjects of Ireland,” 
it is apparent, that the fame could not have 
been underſtood in any other light than 
that of including a due repreſentation of the 
Iriſh Parliament within the Parliament of 
England ; which the examples themſelves 
ſufficiently demonſtrate (14) : and that this 

was 


(14) In the ſame page likewiſe, (ach loft. p. 
350.) Lord Coke has produced ſtill more evidence 
to prove the Parliamentary Rights of the Ir.þ Subject; 
for he cites the Parliament- rolls of roth of Edw. II. 
De Parliamentis /fngulis annis in Hibernia te- 
* nendis, et de legibus, et corſuetudinibus ibn 
„ emendangis ;” and he remarks thereupon, — 
« Hereby it appeareth,” (ſays he,) © that there were 
« Parliaments Halden in Ireland before this time, and 
« order taken at this Parliament,” „ 

; «c 


C2 

was really the caſe, is clearly proved by 
ſome other Engliſh records, cited by Mr. 
Mollyneux, in his Caſe of Ireland, p. 73 
and 74, whereby it appears, that even, 
Knights of the Shires, Citizens, and Bur- 
S geſſes, were elected in the Shices, Cities, 
« and Boroughs, of Beland, to ſerve in Par- 
* hament ia England” (15); which an- 
cient 
«© they ſhould be holden every year, and the like Acts 
were made in England, in 4th E. III. and 36th 
% E. III. for Parliaments to be holden in England;? 
ſo that regular azzzua/ Parliaments were eſtabliſhed 

in Ireland nErORE they were in England / 
(15) * Formerly” (ſays Mr. Mollyneux) © when 
« Ireland was but thinly peopled, and the Engliſh 
las not fully current in all parts of the Kingdom, 
« jt is probable, that then they could not frequently 
« aſſemble with conveniency or fafety to make laws 
in their own Parliament at home; and therefore, 
dur ing the heats of rebellions, or confuſion of the 
times, they were forced to enact laws in England. 
« Bat then this was always by their proper Repre- 
« ſentatives: For we find, that in the Reign of Ed- 
ward the Third, and by what foregoes, it is plain 
« it was /o in Edzard the Fir time ; Knights of the 
« Shire, Citizens, and Burgeſſes, were elected in the 
„ Shires, Cities, and Beraughs of Ireland, to ſerve in 
« Parliament in England ; and have ſo ſerved accord- 
* ingly. 


CW; 3 
cient privilege of the [riſþ Commons has 
either been unknown, or elſe overlooked 
and 


« ingly. For, amongſt the records of the Tower of 
London, Rot. Clauſ. go. Edward the Third, Part. 
* . Weſt. 
* minſter, directed to James Butler, Lord Juſtice of 
Ireland, and to R. Archbiſhop of Dub.in, his 
Chancellor, requiring them to iſſue writs, under 
the great Seal of Ireland, to the ſeveral Counties, 
Cities, and Boroughs, for ſatisfying the expences 
of the men of that land, who laſt came over to 
* ſerve in Parliament in England. And, in another 
* roll, the goth of Edw. III. Member 19. on com- 
«« plaintto the King by John Draper, who was cho- 
„ ſen Burgeſs of Cork by writ, and ſerved in the 
% Parliament of England, and yet was denied his 

* expe by Ge or the Cliinena, care was token 
* to reimburſe kim. 

If, from theſe laſt-mentioned records, it be con- 
* cluded that the Parliament of England may bind 
Ireland; it muſt alſo be allowed, that the people 
„of Ireland ought to have their Repreſentatives in 
the Parliament of England. And this, I believe, 
we ſhould be willing enough to embrace; but this 
is an happineſs we can hardly hope far. 

„This ſending of Repreſentatives out of Ireland 
to the Parliament in England, on fome occaſions, 
«« was found in proce's of time to be very trouble- 
« ſome and inconvenient ; and this we may preſume 
6 was the reafan that, afterwards, when times were 

more 
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and forgotten by Lord Coke ; and indeed 
it is not probable that the Iriſh Parliament 
was ever ſummoned to England regularly, 


or as a matter of cour/e, to meet the Eng- 
liſh Parliament, but only on extraordinary 
occaſions, wherein the Subjects of Ireland 
were particularly concerned, and could 
not, we may preſume, be © peciallyj named” 
and bound (that is, conſiſtently with natural 
equity and their own juſt rights) without 
their exprels affent : for it is apparent that 
regular Parliaments were held ix Ireland both 
BEFORE, fince, and even during, the Reigns 
of thoſe very Princes who iſſued writs to 
ſummon them to Erxglind ; which latter, 
therefore, can only be attributed to ſome 
extraordicary or peculiar circumſtances, 
(out of common courſe,) which rendered it 
neceflary. 1 


« more ſettled, we fell again into our old track and 
<« re2ularcourſe of Parlizments in our own country; 
© and hereupon the laws afore-noted, page 64, were 
< enatted, eſtabliſhing, that no law made in the Par- 
&« [;:xt of England foru'd be of force in Ireland, till 
© ; gv, allexcd ard publiſbed in Parliament here. 


SY 

In addition to the clear Precedents be- 
fore cited, it may not perhaps be impro- 
per to take notice of a circumſtance quoted 
by the Honourable Mr. Juftice Bar- 
rington, from Petyt, MSS. Vol. XXVII. 
p. 294. for though it is not a Precedent 
exactly to the point in queſtion, (i. e. 
the ſending Repreſentatives from Ireland 
to the Engliſh Parliament,) yet it tends to 
corroborate the fame equitable Doctrine 
concerning the neceſſity of Repreſentation 
in general, which ought to be the baſis of 
all determinations either in the Prevy-Coun- 
cil, (to which the example particularly re- 
lates,) or elſewhere. © There is a wru” 
(fays he) © of Edward III. in the goth 
« Year of his Reign, to oblige the Inhabi- 
* tants of Cork to pay the expences of 
« Fobn Draup, who is ſtated to have been 
« choſen by the Community to attend the 
« King's Privy-Council in England (16).” 
The Buſineſs of his attendance, however, 
does 


(16) © Obſervations on the more ancient Sta- 
5 tutes,” &c. p. 145 


N 
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does not appear ; but, on whatever account 
he might attend the Prrvy-Council, he was 
probably the ſame perſon that is mentioned 
in the record, before cited from Mr. Mol- 
lyneux, by the name of John Draper, who 
« was choſen Burgeſs of Ork by Writ, 
* and ſerved in the Parliament of Eng- 
land; for, as the other circumſtances 
correſpond, both with reſpect to the place 
from whence he came, and the year of his 
being ſent, it is natural to conclude, that 
the imall diſagreement in the name may 
have been occaſioned by ſome accidental 
miſtake, wiz. Jubn Droup for Jobn Draper, 
or vice verſa; and he might ſerve the Inha- 
Litants of Ork in the double capacity of 
Repreſentative in Parliament and Agent for 
them to the Privy-Cuncil;, or perhaps his 
ſummons and attendance, even at the 
King*s Privy-Council, might have been in 
his parliamentary capacity; for if a due 
Repreſentation from Ireland were to at- 
tend the King here in lis Privy Cuncil, 

ſuch 
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ſuch an Aﬀembly might, without danger, 
I apprehend, be allowed all the powers of 
an effeftual Legiſlature to bind Ireland, pro- 
vided the reſpective branches of Iriſh Re- 
preſentation be preſerved entire and dif- 
have no legal voice in ſuch a caſe, except 
that of adviſing the aſſent or diſſent of the 
Sovereign; and yet, whenever it was ne- 
ceſſary to call 4 diſtinct Iriſh Parliament 
in England, it is not improbable, but that 
they might be ſummoned to meet the 
King in bis Privy-Council by way of dit- 
tioguiſhing their ſeparate Aſſembly from 
the joint-meeting of the Engliſh and 
Iriſh Parliaments before- mentioned. And 
that ſuch aijlinct Iriſh Parliaments have 
fometimes been held in England ap- 
pears by a record cited by Mr. Molly- 
neux (17), wherein mention is made of 
Statutes 

(17) © There have been other Statutes or Qrdi- 
* nances, made in England for Ireland, which may 


© reaſonably be of force here, becauſe they were 
made 
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Statutes made at Linco/n and at Zork in the 
gth of Edw. I. by the expre/s affent of the 
Fi Parliament in all its branches of Legi- 
flature, (viz. per nes de aſſenſu Preiarorum, 
Comitorum, et Communĩtates Regt i9fti's 
Hiberniæ, ) u ithout the leaf: mention of the 
Egli Parkament. Thus it appears pro- 
bable, that the Iriſh have be2n repreſented 
% made a2 ted to ” ere 8 
„% Tuus wa und in the White Beck of the Exche- 
« quer in Dublin, in the th Year of Edward the 


« Pirſt, a writ fent to his Chancellor cf Ireland, 
© wherein he mentions Puadan Statute fer nos de 


Aenſu Prelatorum, Camitunt, Buronum & Commani- 


« tates Regni n:firi Hiberniæ, unper apud Linceln, & 
% gn alia Statuta poſimodum apud Eborum fa. 
+ Theſe we may ſuppoſe were either Statutes made 
at the requeſt of the States of Ireland, to explain 
* to them the Common Law of England; or if they 
« were inir.duftive of new laws, yet they might 
* well be of force in Ireland, being enacted by the 
«* aſſent of our own Repreſentatives, the Lords Spi- 
ritual and Temporal, and Commons of Ireland ; 
„as the words afore-mentioned do ſhew : and, i in- 
deed, theſe are inſtances fo far from making againſt 
aur claim, that I think nothing can be more plain. 
ly for us; for it manifeſily ſhews, that the King 
and Parliament of England would not enact laws, 
to bind Ireland, without the concurreace of the 
* Repreſentatives of this Kingdom.” 


SS 
in England, as well in ſeparate as in joint 
Parhaments; and, upon ſuch equitable 
terms of Repreſentation in England, I pre- 
ſume, no lriſn Patriot will object to the bind- 
mg of Engliſh Statutes (18) whether Ireland 
be © e/pectally named or not; becauſe the 
juſt reafon of objection, before cited from 
the Judges in the 19th of Henry VL and 
2d Richard III. no longer ſubſiſts when a 
due Repreſentation is allowed. 


How 


(18) ——<© Add hereunto,” (ſays Sir William 
Petty in his Political Survey of Ireland, p. 31.) 
* that if both Kingdoms were under one Legiflative 
% Peer and Parliament, the Members wheresf ſbouls 
* be proporticnable in power and wealth of each Nation, 
* there would be no danger ſuch a Parliament 
* ſhould do any thing to the prejudice of the Exg- 
« /fo intereſt in Jre/and; nor could the ib ever 
* complain of partiality when they ſhall be freely 
* and propurtionably repreſented in all Legiſlatures.” 
The ſame author has alſo made a very ftriking re- 
mark in p. y, concerning the neceſſity of maintain- 
ing the independence of the Legiſlatide P:xver, 
whether we apply the ſame to /re/ang, or toany other 
part of the Brit; Empire; ſor why ſhould men” 
(fays he) © endeavour to get cllates, where the Legi- 
* fative Porer is not agreed upon, and where tricks 
* and words deſtroy zatural Rights and Property? 
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How much later than the Reign of Ed- 
ward III. this practice was continued, of oc- 
cafionally ſummoning the Irith Parliament 
inta England, does not appear; though we 
may be certain that it did not continue fo 
late as the Reign of Hen. VI. becauſe the 
great Forteſcue and the other Judges, his 
cotemporaries, could not have declared (as 
has already been ſhewn) that © a tenth or 
fifteenth, granted here, ſhould not bind 
thoſe of Ireland,” if che practice of ſending 
Repreſentatives from thence had continued 
to that time: neverthelets, the proofs al- 
ready produced are amp!y fuſficient to 
confute the obſervation of Judge Jenkins 
in his 4th Century, p. 164, vz. that © the 
« Statutes of England, which expreſsly 
4 name Hreland, bind them ard their Lands 
« and Goods. As the Statute of York,” (ſays 
he,) © made :r2th E. II. and the 13ch E. 
J. de Mlercatoribus, and others:“ For, 
as I have produced ſufficient examples of 
the Iriſh Parliament beiug ſummoned to 


England in bath the Reigns which he has 
F 2 men- 
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mentioned, theſe Statutes cited by him 
can afford no teſtimony of what he ſup- 


poſes, becauſe the Iriſh might probably 
have been repreſented in thoſe very Parlia- 
ments ; for which opinion (I have already 
thewn) there is me evidence, and I am 
not apprehenſive that any evidence at all can 
be produced to the contrary. 


The ſame reply holds good alſo, againſt 
the moſt material examples cited in Ser- 
jeant Mayart's anſwer to Sir Richard Bol- 
ton's Declaration (19), ſetting forth © how, 
* and 

(19) The learned Editor of theſe two Trafts, (Mr. 
Harris,) who has publiſhed them in his Hibernica, 
(printed at Dublin ia 1770,) ſuppoſes, that & ir Rich- 
ard Bolton was nit the author of this Declaration, 
and infurms us, in his Preface, that he is © inc:ined 
rather to gire the honour of the performance to 
« Patrick Darcy, Eiq; an eminent Lawyer and an 
« aflive Member of the Houſe of Common: in the 
* Parliament ail:molel at Dublin in 1640, who 
was the author of a ſimilar argument delivered by 
him at a conference with a Committee of the Iriſh 
Lords in 1641 (printed in 1643). The confor- 
* mitz” (lays Mr. Harris) © between what i al- 
ledged in the Declaration, and in Darcy's Argu- 
© mente, inclines me to think him the author of that 
paper.“ 


( 81 J 

and by what means the Laws and Sta- 
<« tutes of England from time to time came 

* to 
paper. But a conformity in ſubſtance, between 
two authors, upon one and the ſame national queſtt- 
on, is very far from affording ſo ſubſtantial a proof 
of the real author as the name of Sir Richard Bultun 
upon one of the manuſcripts. Probably the im- 
of Sir Richard Bolton (in the fame year) 
of Hign-Treaſon, for betraying (in his capacity of 
Chance!lor of Ireland) the Conſtitution of that coun - 
try t, might be another reaſon for Mr. Harris's ſup- 
poſition ; but this very contrary behaviour, with 
which Sir Richard Bolton was charged, does not ap- 
pear to have beer fo much the effect of his private 
opinion, as of his political time ſerving, or yield ing, 
wirh his brethren in Admin ſtration, to the arbitrary 
notions of Lord Strafford, the (then) Lord Licute- 
nap! of Ireland; cr perhaps the dangerous increaſing 
power of the Papills at that time might occaſian his 
thus yielding to meaſures which were ſo diam etrical- 
ly oppoſite ro his own juſt principles ; though indecd 
no danger whatever can juſtify ſuch conduct, ſince 
* honeſty is always” (moſt certainly) © the beſt po- 
„ licy.” Nevertheleſs, not only Serjeant Mayart's 
anſwer acknowledges Sir Richard as the author of 


the 


+ Viz. for having © traiterouſly contrived, introduced, and 
« exerciſed an arburary and tyranaical Government, againſt 


* Law, throughout this Kirgdom, (leeland,] by the counte- 
„ nance, and affiftance, of Thomas Earl of Stafford, then 


„ Chiet Governor of this Kingdom. See the 1 Article of 
Impeachment again Sir Richard Bolton and others, with the 
Speech of Mr. Audley Mervin on that occaſion, taken from. 
Nalfon's Colleftion of Papers, and reprinted at Dublin in 
3764, at the end of Darcy's Argument. 
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& to be of force in Ireland ;”” and it is un- 
deniable, that the Vi Parlament have 
h in 


the Declaration; but Mr. Mollyneux, in p. 48 
and 49, cites a marginal note of Sir Richard's, 
(when he was Lord Chief, Baron of the Exchequer 
in Ireland,) which he had affixed in his Edition of 
the Triſh Statutes, Stat. 10 Henry VII. e. 22. tothe 
following purport ; reſembling the ſubſtance of the 
Declaration, attributed to Sir Rich. Bolton, mach 
more than the argument of Mr. Darcy, vis. * That 
* in the 13th of Edward the Second, by Parliament 
* in this Realm of Ireland, the Statutes of Merton, 
<< made the 2oth of Henry the Second, and the Sta- 
* tutes of Marlbridge, made the 524 of Henry the 
% Third ; the Statute of Weſtminiter the firſt, made 
* the Third of Edward the Firſt ; the Statute of 
* Glouceſter, made the 6th of Edward the Firſt ; and 
* tbe Statute of Weſtminſter the ſecond, made the 1 3th 
* of Edward the Firſt, wwere all confirmed in this king- 
dom, (Ireland ;) ad all other Statutes, which were 
* of force in England, were referred to be examined in 
* the next Parliament ; and /o many as were then a- 
* wed and publifbed, to fland likewiſe for Laws in 
* this Kingdom. And, in the voth of Henry the 
* Fourth, it was enattcd, in this Kingdim of Ireland, 
That the Statutes made in Exgl/and ſhould not be 
& of force in this Kingdom, unleſs they were allow- 
* ed and publiſhed in this Kingdom by Parliament. 
& Aud the lite Statute was made again in the 29th of 
* Henry the Sixth. Theſe Statutes are nat to be found 
in the Rolls, nor any Parliament Roll of that time : 

lat 
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in general thought it neceſſary to exa- 

mine, and to authenticate by the expreſs a/- 

| ſent of their own aſſemblies, ſuch Exliſb 
Statutes as they judged proper to be ad- 
mitted as Law within their own Ifland ; of 
which Sir Richard Bolton has produced a 
great variety of examples, (20) * 

ner 


4% put he (Sir Richard Bolton) had ſeen the ſame ex- 
„ emplified under the great Seal, and the exemplifica- 
tion rem-.ineth in the Treaſury of the city of Water- 
« ford.” Mollyneux's Caſe of Ireland, p. 48 & 49. 

(20) © But ſuch Statutes, as have been made in 
% England fince the 11th of King Johr, and are in- 
* troduftory and poſitive, making new Lame, or any 
* ways altering, adding unto, or diminiſhing the anci- 
* ext Common Laws, have not been binding or any 
„ways of force in Ireland, until ſuch time as they 
have been enacted, allowed, and approved of, by 
Act of Parliament in Ireland; as may appear by 
* the Judgements of nine Parliaments holden here, 
« viz. in the 13th of Edward II. in a Parliament in 
Ireland, the Statutes of Merton and Marlebridge, 
* made in the time of Henry III. and the Statutes 
* of Weſtminſter iſt, and of Weſtminſter ad, and 
the Statute of Glouceſter, made in the time of Ed- 
* ward I. were confirmed and approved to be of 
force in Ireland; and all other Statutes, which 
were of force in England, were then referred to be 
| + examined in the next Parliament, and ſo many of 
| tem, 
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xzral, and forne particular, made at dif- 
ferent periods of time, from the 13th of 
Edward 


„ them, as fend be then allumed, and publifped, to be 
* accepted for Laws in Ireland. And afterwards, in 
** a Parliament holden in Ireland in 1gth of Edw. II. 
it was enacted that the Statutes made in England 
«© ſbrald not be of force in the Kingdom of Ireland, unle/5 
** they were allied and f ubliſbed in that Kingdom by 
Parliament; and the like Statute was made again 
i 29th of Henry VI.— But theſe Statutes are not 
* to be found in theſe parliament rolls, nor any par- 
* liament rolls at that time, but the ſame are exemple- 
« fied under the great Seal, and the exemplifications 
* were remaining in the Treaſury of the city of Water- 
« ford. And it is mcſt certain, that not only theſe 
* parliament rolls, but alſo many other rolls and re- 
* cords, miſcarried in thoſe troubleſome and diſtem- 
« pered times, which have been in Ireland: For in 
all the times of Edw. III.— Rich. II.— Hen. IV. 
„and Hen. V. which is almoſt an hundred years, 
* there is not any parliament roll to be found ; and 
« yet it is moſt certain, that divers Parliaments were 
* holden in thoſe times. Moreover in 28th of Edw. 
« ].—5;th of Edw. IHI.—: Ach of Edw. III.— 5th of 
„ Edw. III.—z 4th of Edw. III.—and 7th of Rich. 
« I. —divers good laws were made in England by 
* ſeveral Acts of Parliament againſt the extortions 
„ and oppreſſions of Purveyors ; which laws were 
«© never received, nor put into execution in Ireland, 
« until the 18th of Hen. VI. chap. I. that it was 
* cnaQted, agreed, and eſtabliſhed by parliament in 

«* Ireland, 
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Edward II. to the Reign of King Charles L 
the time when he wrote, and of theie 


F5; examples 
Ireland, that all Statutes made againſt Purveyors 
« within the Realm of England ſhould be holden 
© and kept in all points, and put in execution in Ire- 
© land. — Afterwards in the time of Edward IV. z 
doubt was conceived, whether the Statute made 
© in England in 6th of Rich. II. chap. 5. concerning 
Rape, ought to be of force in Ireland without a 
% confirmation thereof by Parliament: for the clear- 
© jng of which ambiguity and doubt, in 8ch Edward 
= i. clip. 6.t6 tend tw crank by auto 
<« rity of Parliament, that the ſaid Statute of 6th of 
* Richard II. be adjudged and proved in force and 
«« frength ; and that the Statute may be of force in 
this land of Ireland from the 6th day of March 
then lalt paſt, and from thenceforth the ſaid Act. 
and all other Statutes and Acts made by the au- 
% thority of the ſaid Parliament, within the Realm 
of England, be ratified and confirmed, ard adjudg- 
* ed by the authority of Parliament in their farce 
«© and ſtrength from the [aid 6th Day of March. —Sg 
* 25 until the ſaid Statute of $th Elw. IV.—the faid 
* Statute of 6th Rich. II. was not witlly of force 
* in Ireland; and that may appear by the words of 
the ſaid Sta: ute of the Sth of Edward IV. For 
« by the words thereof the ſaĩd Statute of 6th Rich. 
II. was to be of force from the 6th of March then 
* loft paſt, whereas the faid Statute of 6th Rich. II. 
** bad been bat a declaration or explanation of the Sta- 
tate of Weſtminſter 2. chap. 34. it would have den 
J force at all times fince the mating of the Statute 


„ : 
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examples not leſs in number than eighteen, 
which ſurely are ſufficient to prove the 
uniform 


« of Weſtminſter 2d, which was in 1 35th Edw. 1 
* But afterwards, toth Hen. VII. e. 22. it was en- 
„ ated in a Parliament in [reland,” (this is one of 
the Acts commonly called Poining's Atts,) “that 
« all Statutes then lately made within the ſaid Realm 
* England, concerning or belynging to the common 
* cx public weale of the ſame, from tvencefarth ſhould 
* be deemed good and effectual in the law, and 
«* over that accepted, uſed, and executed within the 
land of Ireland at all times requiſite, according to 
* the tenor am eſfect of the ſame; and oder that by the 
* authority aforcſaid. that they, and every of them, be 
* authoriſed, proved, and confirmed in the ſaid land of 
* Ireland. 

« By all which Statutes, made from time ta time in 
Ireland, it plainly appeareth, that all Statutes 
* made in Englund befire 101h Hen. VII. concerning 
* or belcuging to the public and commonwealth of Eng- 
% /and, are made to be of force, ard to became laws in 
* heland.—g—In 21k Hen, VIII. chap. 7. an Act 
„was made in England, that makes it felony in a 
« ſervant that runneth away with the goods of his 
© maſter or miſtreſs ; and this Act was not received 
* in Ireland until be ſame was cuacted by a Parlia- 
nent holcen in Ireland in 3d Hen. VIII. Scff. 1. 
* chap. 5.— In 2ſt Hen. VIII. chap. 19.—There 
** was a law made in England, that all Lords might 
*« a:itrain upon the lands of them holden for their 
rents and tervices, and ta make their ayowries. 

230 


LY 1 

uniform ſenſe of the if Parliament upon 
this point in every age fince they received 
the Exgliſb law. 


„not naming the tenant, but upon the lands: but 
*« this law was not received in Ireland until it was 
© enacted there in 33d Hen. VIII. Sel. 1. chap. 7. 
„An A& was made in England in Anno 31 
« Hen. VIII. chap. 1. that joint-tenants, and te- 
< nants in common, ſhould be compelled to make 
partition; which Act was not received in Ireland 
«© until it was enacted there in 33d Hen. VII. 
« Seff. 1. chap. 10.— In 27th Hen. VIII. chap. 10. 
* the Statute of Uſes was made in England, for trans- 
<< ferring of Uſes into poſſe ſſion; which Statute was 
«© never received, nor of force in Ireland, till the 
« ſame was enacted in Ireland, 10th Car. 1. chap. 
« 1, — 80 likewiſe, 32d Hen. VIII. chap. 1. a Sta- 
«« tate was enacted in England, whereby it is dire&- 
ed how lands and tenements may be diſpoſed by 
« will, and concerning wardſhip and primer ſeiains; 
« which Statute was never received, nor of force in 
Ireland, until it was enacted by Parliament in 

« Ireland, in zoth Car. I. chap. 2. — In Anno if 
« Eliz. chap. 5. there was an Act made in England 
« for the uniformity of the Common-Prayer, and 
« Adminiſtration of the Sacraments; which A& 
4 was not received in Ireland, until the ſame 
« was confirmed and eflabliſhed by Parliament 
* in Anno 2dEliz. c. 2.— In Anno th Eliz. c. 9. 
there was an Act cf Parliament made in England 
for the puniſhment of wilful perjury ; which Act 
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Of the general examples which he has 
cited, that in the 1oth of Hen. VII. (one 
of Poining's Acts,) whereby all the Eng- 
hſh 


was not of force in Ireland until the fame was en- 
% afted by a Parliament in Ireland, in 28th Eliz. 
* chap. 1. — Another Act was made in England in 
” An 3 Eliz. chap 12. for the puniſhmert of 
% witchcraft and ſorcery, and another Act in the 
e ſame year, chap. 14. for the puniſhment of for- 
« gery ; which Ads were not of force in Ireland un- 
til the ſame were enacted by Parliament there, in 
* 23th Eliz. chap. 2, 3. —In 28th Hen. VIII. 
* chap. 15. there was an Act made in England for 
© the puniſhment of piracy ; which Act was not of 
«+ force in Ireland until the ſame was enacted in Ire- 
land in 12th of James, chap. 2. —In 27th of Eliz. 
* chap. 4. an Act was made in England againſt 
** fraudulent conveyances, which Act was not of 
* force, nor received in Ireland, until the fame was 
« enacted in Ireland, roth Car. I. chap. 3. — Be- 
*« fides many other Acts made in the feveral reigns 
« of Henry VIII.— Edward VI.—Queen Elizabeth, 
« — King James, — nd the King's Majeſty who 
* now is — In 24th Hen. VIII. chap. 12. &c. an 
Ad was made in England concerning appeals 
made to Rome, which Act dath % expre/s words 
* extend to all bis Maieſyt dominiens ; yet the ſame 
„ was not received, nor of force ix Ireland, until it 
was enacted by Act of Parliament gbere in 28th 
* Hen, VIII. chap. 6.—Alſo the Statute of 28th 
Hen. VIII. chap. 8. made in England concern- 


* ing 


| 


- 
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liſh Statutes then in force were adupted 
by the Iriſh, is the moſt remarkable; and 
it is neceſſary to take particular notice of 
this Act, becauſe the effect of it is fre- 
quently miſunderſtood ; for ſome have 
ſuppoſed, that hereby © all the Statutes, 
made in the Parhament of England 
* concerning the public, ſhould be ob- 
« ſerved in Ireland,” without obſerving 
any farther diſtinction (21); as if they 
thought 
ing the firſt-fruits of the Clergy, extended by ex- 
* preſs words to any of the King's dominions; yet 
* the ſame was not received, or of force in Ireland, 
until it was enacted there by Parliament in 28th 
„Hen. VIII. chap. 8.—Likewiſe the Act of facul- 
ties made in England 25th Hen. VIII. chap. 21. 
* extended by expreſs words to all the Lin domini- 
; yet the ſame was not received, or of force, in 
Ireland, until it was enacted by Parliament in Ire 
land, 28th Henry VIII. chap. 19.“ 


(21) In this indiſcriminate manner Monſieur Ra- 
pin has 


himſelf, and has thereby given a 


wrong Idea of the Iriſh Legiſlature to ſuch of his 


readers as do not care for the trouble of ſeeking bet- 
ter information ; for, in ſpeaking of the two Statutes, 
commonly called Poinixg's At, (after having men- 
tioned that Act relating to the King's permiſſion for 
i.mblng the Parliament,] he adde, Un autre 
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thought the Statute capable of including, 
not only all the Engliſh Acts then made, 
but, like v iſe all ſuch as ſhould be ordained 
in future: and, if this had really been the 
caſe, it would have been in vain to have 
contended for the Liberties of Ireland; but | 
the Act itſelf is not capable of ſuch a con- | 
Aruc tian, notwithſtanding that ſome have 
thought it doubtfully worded. The 
tenor of it is recited by Lord Coke, in his 
4th inſtit. p. 351. as follows: © That all 
« Statutes, late made within the Realm of | 
* England, concerning or belonging to the 
* common or public weal of the fame, 
© from henceforth be deemed good and 
« effectual in the Law, and over that be 
accepted, uſed, and executed, within 
this land of Freland, in all points, &c.” 
And though the word late was afterwards 
deemed a doubtful exprefſion, with reſpect 
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6 
« Angleterre, concernant le Public, ſeroĩent ob- 
« ſervez en Irlande. Ces deux Statuts ſont encore 


« en force aujourdui. Tome 4. p. 469, 
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reſtrains the Act to the introduction of 
ſuch Exghſb Statutes only as were of prior 
date; which effect is confirmed alio by a 
refolution of the Judges in the 10th of 
James, cited by Lord Coke in the fame 
page (22) ; and he has likewiſe ſtated the 
true eff. ct of that Act in his 1ſt Inſtitute, 
141 b. Fiz. 


* By an Act of Parliament (called 
* P:ming's Law) holden in Ireland” (ſays 
he) “in the 1oth yeare of Henry the 7ih, 
* it is enacted, That all Statutes, made in 
this Reaime of England zErorReE THAT 

© TIME, 


(22) And, HiL 10. Jacobi Regis, it was reſolv- 
ed, by the two Chief Juſtices and Chief Baron, 
that this word, (late, in the beginning of this 
„act, had the ſenſe of (before, ) fo that this Act ex- 
** rended to Magna Charta, and to all Acts cf Par- 
„ liament made in Eagland before this Act of 10 H. 
*« > But it is to be obſerved, that ſuch Acts of 
« Parliament as have been made in England ſince 
** 10. H. 2. wherein Iceland is not particularly nam- 
ed or generally included, extend not thereunta ; 
for that, albcit it be governed by the fame law, 
yet is it a diſlinct Realm or Lingam, and (as hath 
deen ſaid) hath Parliaments there.” 4. Inſt. p. 351 
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4 r, ſhould be of force, and be put in 
« uſe, within the Realme of Feland, &c.” 


This Act of Poining's, therefore, ſuſſi- 
ciently proves what Sir Richard Bolton in- 
tended by citing it, viz. that the ri did 
not eſteem the Exgliſb Laws binding in that 
Kingdom until allowed by the Authority of 
their own Parliament, otherwiſe the Act 
itſelf had been nugatory, as alſo the other 
Iriſh Acts which he has cited for the ſame 
purpoſe; in ſome of which, it ſeems, the 
Parliament itſelf expreſsly afferted the 
Doctrine for which he contends ; as in 
that of the 19th of Edw. IL. whereih it 
was enacted, © That the Statutes, made 
in England, SHOULD NOT BE OF FORCE in 
* the Kingdom of Hreland, unleſs they 
« were allowed and publiſhed in that 
Kingdom by Parliament.” (23) Sir Ri- 
chard Bolton alſo informs us, that © a like 
+ Statute was made again in the 29th 

* of 

(23) See Sir Richard Boltan's Declarations, . 

in Harris's Hibernica, p. 15, | 
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4 of Henry VI.“ and therefore, notwith- 
ſtanding that Serjeant Mayart has taken 
great pains, and filled many pages with 
citations of precedents from old Records 
of Law Caſes, Writs, &c. (in order to 
prove that EH Acts of Parliament 
have been referred to, and allowed in ju- 
confirmed in Jreland,) yet all his labour 
has been beſtowed in vain ; for (beſides 
that he ought firſt to have proved the Acts 
in queſtion to_have been made by the 
Egli Parliament alone, without any 
ſuch repreſentation of the 6 Parlia- 
ment, jointly therewith, as I have already 
ſhewn to have been frequently practiſed 
in thoſe early days) let it be alſo remark- 
ed, that, though we ſhould allow that the 
bib Courts of Juſtice might, perhaps, ia 
ſome particular caſes of difference between 
individuals, but of indifference to the ge- 
neral Liberties of Freland, have followed 
the directions of ſome mere Exꝝliſß Acts 
of Parlament, as eſteemiag them whole- 

ſome 
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ſome regulations of Juſtice, proper to be 
adopted for the determination of the Caſes 
before them, yet the Confirmation of ſuch 
Acts afterwards, at different periods, 
clearly proves the irregularity of ſuch 
premature proceedings in the Courts, and 
that the higheſt Court of that Kingdom, 
the Court of Parliament, did not eſteem 
the Eg Acts of Sufficient legal Autho- 
. rity till confirmed by themſelves; for, 
been unneceſſary, ſince the. Acts (if Serjeant 
Mayart's examples are admitted) were al- 
ready received into uſe ; and, therefore, 
all fach Court-Proceedings, as are cited 
by the learned Serjeant, are clearly Pre- 
cedents of Irregularities and not of Law; 
ſo that they are not intitled to any con- 
ſideration at all; efpecially as the Iriſh 
Legiſlature itſelf (which has certainly a 
better right to determine what ſhall be 
eſteemed Law in Ireland than any of the 
inferior Courts) has poſitively declared, by 
the expreſs Acts of the 19th of Edward Il. 

and 


| 


1 

and the 29th of Henry VI. before cited, 
that Engliſh Statutes ſhall not be of force 
in Feld, unleſs allowed by the i 
Parliament! And agreeable to this is the 
Declaration of the Iriſh Houſe of Com- 
mons in 1641, Article the firſt: That 
the Subjects of this his Majeſty's King- 
dom of Ireland are a free people, and 
© to be governed only according to the 
* common Law of England, and Statutes 
made and eſtabliſned by Parliament in 
4 this Kingdome of Heland, and according 
© to the lawful Cuftomes uſed in the 
« ſame.” p. 133. 


Now, though the Conviction by theſe 
weighty Authorities will probably deſtroy 
the credit of Scrjeant Mayart, as a writer, 
in the opinion of every honeſt Iriſhman, 
yet the Iriſh are more obliged to this Au- 
they ſhould be ; for he clearly proves that 
@ Charter of Liberties (24), agreeing in all 
the 


e euly mittee of Za ole i, ths 
46 
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the Chapters with our Magna Charta, was 
ſeparately granted to the King's Subjects of 
Ireland, without diſtinction, in the firſt 
year of King Henry III. fo that all the 
SubjeAs of Freland, (the conquered Iriſh not 
excepted,) from that very early period, and 


© he conceived” (ſays he) that Magna Charta was 
* not of force in alu till the roth of Hen. 7. 
* which is only a miſtake of a matter of fact; for ix 
* truth we find” (continues the Serjeant) ** that ſta- 
* tute was given to them of Ireland in the firſt year 
«© of Hen. 3 and all the Chapters thereof (except 
* thre or four of the laſt Chapters) are entered in 
* the Red Book of the Exchequer of Ireland, where, 
in the beginning, after the King“ ſtile recited, 
„ he fanh, Imprimis conceſſimus Deo, et hac præ- 
1 ſenti Charti noftri confirmamus pro nobis & hæ- 
* redibus noiris in perpetuum, quod Hibernica Ec- 
cleſia libera fit, & —— Firſt, we have granted 
to God, and by this our Charter, confirm, ior us 
* and our hcirs for ever, that the Church of Ireland 
de free. Sir John Davis cites a Record in the 
Tower. iſt of Hen. 3. Memb. 13 of the like Char- 
© ter of Liberties granted by Hen. 3. ts his Subject: 
* in Ireland, as bimjelf and his Father had granted to 
* the Subjefts of England ; but yet this miſtake is only 
* for that Coke was not informed of that matter of 
© fa.” Harris's Hibernica, p. 226, 227. 


oa 
even ſooner (25), were as much entitled to 
Eg Liberty, and all the Immunnies 
and Benefits of the Eg Common 
Law, as the Inhabuants of England 
themſelves : and yet Lord Coke himiſelf, 
it 


(25) For, the Exghfs Settlers carried their Rights 
with them, and the native Iriſh gladly accepted the 
Englifs Common-Law, as ſoon as it was tendered 
to them by the Exg/ 6 Conquerors, of which I have 
produced ample teſtimony in a Note on page 108. 
ſo that their juſt title to Eg Liberty and all the 
legal Immunities of the Conquerors was clearly eſta- 
bliſhed and confirmed by this Irifs Magna Charta. 
hey were very ſoon afterwards, indeed, wicked- 
ly excluded trom theſe equitable Privileges by the 
inconſide rate Engliſh Settlers; many of u hom, tor 
the ſake of tyrannizing over their poor neighbours, 
even degene- ated (as Sir John Davies informs us in p. 
32.) mio the .-wvieſs Iriſh marvers themſelves, 
adopting :he od i oppretſions o "2nittry, Co- 
ſheriags, Curiings, Seffings, Coi d and Livery, 
Sc. under which molt wicked “ pretences they de- 

voured 


* Theſe maſt wicked of preſfans originally ſprang from the un- 
due Pow: aut unlim.'t:4 Sway of the ancient Iriſh Chiettzins, 
or Lords, over their poor vretacen 3 but | muſt refer my Rea» 
ders, for a particular deſeription of them, to Sir John D.viecs, 
who has amply tet forth the gr. {5 injuitice and peraic uus ef. 
bets of ſuch 2 mited per in men: nevertheleſs I am tempt- 

ed 
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It ſeems (26), was not aware of this Cir- 
cumſtance, but Conceived” (ſays Ser- 
jeant 


voured the poor Natives as well as the poorer fort of 
Eg Settlers, and thereby occaſioned almoſt con- 
tinual Wars for ſeveral ages; which, in the end, 
turned out to their own great peril and diſadvantage, 
according to the never-failing maxim, or rather 
warning, of the Apoſtle Paul; F ye bite and de- 
«© wour one another, take heed that ye be not conſum- 
ed one of another. Gal. v. 15. But, though the 
Iriß were, by this wretched Policy of the Exgliþ, 
long deprived of the Benefit of the Exgi/os Common- 
Law, yet this by no means deprived them of their 
juit Right or Claim to it, which muſt neceſſarily be 
acknowledged to have been due from the time that 
the Engliſh firſt ſettled in that Country. 

(26) ad Inſt. p. 2. 


ed to cite, by way of ſample, what he has mentioned in one 
place concerning the wickedneſs of Caigne and Livery in parti- 
cular : for, in ſhewing the ill effects of Engliſh Degeneracy, 
he remarks, in p. 33. © y this (ſays he) © it appeareth why 
«© the extortion of Coigne and Livery is called, in the old Statutes 
„ of Ireland, a varuwantys Cus Tome, and the impoling and 
« taking thereof made High-Trcaſon. And it is ſaid, in an an- 
tient Diſcourſe” (ſays he) * of the Decay of Ireland, that 
% though it were firſt invented in Hell, yet, if it had been uſed 
« and practiſed there as it hath been in Ireland, it had long 
« fince deſtroyed the very Kingdom of Beelzebub. The fame 
RY 9 pune Is (pod by conry ies of 

ge; the bad Policy of eſtabliſhing Scignezries in 
Canada, or elſewhere, is but too apparent. 
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jeant Mayart, p. 226.) © that Magna 
Charta was not of force in freland till 
the zoth of Hen. 7. which is only a 
* miſtake” (fays he) © of a matter of 
fact; for in truth we find” (ſays he) 
© that a Statute was given to them of 
Ireland in the firſt year of Hen. 3. 
« c. But though this was only 4 
« miftake of @ matter of fat,” yet it was 
ſuch a miſtake as might probably, in 
great meaſure, have occaſioned the erro- 
neous opinions ever after, of that great and 
of Ireland. 


But Serjeant Mayart has not profited ſo 
much as might have been expected by 
this knowledge that the Subjects of re- 
land were honoured with a diſtinct Char- 
ter ; for, after pointing out (in page 227) 
the ſeveral Chapters of the Charter, 
wherein (as he ſuppoſes) that Law dif- 
fers from the ancient common Law,” 

he 
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he adds them triumphantly to his Collec- 
tion of Precedents for binding feland by 
Statutes made in England ; as if a Charter 
of Liberties, freely given and gladly ac- 


cepted, cou'd afford any Evidence gat 


Liberty ! For this undiſtinguiſhing man 
did not conſider that the King, by this 
Charter of Liberties, binds and reftrams 
himſelf (rather than hs People) in all the 
moſt dangerous potats of Prerogative, 
wherein the Rule s of other Countries are 
left too much unlmited; and therefore 
that the Subjects of Ireland might accept 
the ſame ( «hich they moſt willingly did) 
juſt and natural Rights. 


And. as this Charter was granted to 
the King's Sul ect: in Feland”* with- 
out diſtinction, it affords the moſt am- 
ple proof that even the conguered Iriſb 
were entitled to all the Immunities, Pro- 
tection, and Benefits, which the Exgliſb 


' 
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Conquerors themſelves enjoyed by it: for 
even Serjeant Mayart himſelf proves (in 
p. 67.) that the Engliſh Laws © were 
given at firſt” — © 7am ANGLIS 
{© ο Nn HigERNICISs, as well to EnG- 
4 LISH A8 IrisH” (27). The Iriſh Na- 

G tion 


(27) Serjeant Mayart alſo informs us, That the 
© whole Realm of Ireland was anciently reduced into 
« Counties, and that the Engliſh Laws had paſſage 
« throughout the ſame, as appears” (ſays he) by 
« ſexeral Pipe-Rolls of the time of Hen. 3. in the Ex- 
% chequer of Ireland, where there are accounts” (ſays 
he) made for fines. paid by the mere Iriſb, for Diſ- 
«. fefins, and many other kinds of Treſpaſſes, com- 
* mitted by them in thoſe places, which the Author 
« calls [riſþ Territories; though ſome of the Iriſh, 
«« with their poſterity after them. being always averſe 
to the Eoglith Laws, could not digeſt them, but hid 
« themſelves in the bogs, mountains, He.“ Bur this 
averſion of ſame of the Iriſh” to the Engliſh Laws is 
eaſily accaum ed ſur, fince it appears very clearly, from 
Sir John Davies s Bock, that the Irithry had much 
more experience and wofſul knowledge of Engli/h Op- 
Friſion than of the ng i Laus; for, when any of 
them were driven from their Lands and P. ſſciſions 
through the avarice, and by the unlawful power, ot the 
great Engliſh Lords, who found theirinicreft in treat- 
ing them as enemies, it was very natural for them to at- 
tempt to di//eize, and recover their former Rights and 

Pcuethons : 


tion are alſo obliged to Serjeant Mayart 
tor ſome other Proofs in their favour, 
which he intended againſt them : for, 2 
mongſt his Precedents of giving Law, 
he informs us, in p. 219, that, in the 
Reign of King Henry II. the common 
Lato and lawful Cuſtoms of England 
« were received, planted, and eſtabliſh- 
ed, in this his Majeſty's Kingdom of 
« Ireland ;”” a Point which every Iriſh 
Patriot is zealous to maintain ! And he 
has favoured us, in page 220, with an- 
other notable Example of binding the 
Iriſh by Engliſh Laws; this, it ſeems, 
was in the Reign of King John, of 
„ whom,” (fays he triumphantly,) in 
that 
Poſſeſſions: and again, when they found no Protection 
fromthe Engliſh Laws, por other exertion thereof than 
that of fing and puriſting them for ſuch ** D*fſeifens,” 
Ce. which were mere Re-entries, it was equal y nutural 
for them to imbibe prejudices againſt the Engliſh 
Laws, and to fiy to their Bogs c. Thus the Engl 
Or preſſians were apparen ly the cauſe why ſame of the 
Iriſh were averſe t the Engliſh Lines ; which I have 
expreſſd more at large in a Note oo p. 108. 
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c that reſpect, it may be well faid, that 
« ſtatuit et præcepit Leges ; he appointed 
« and eſtabliſhed the Laws; as alſo becauſe 
« he put them in writing, and left them 
« in his Court of Exchequer for their 
c hetter directions: but he happily in- 
forms us at the fame time, (which ſpoils 
his own application of the Precedent,) 
that all this was done © at the inflance” 
(fays he) © of the Iriſh, (as the Record 
« faith,) or of the Engliſh who account- 
c ed themſelves Iriſh, Sc. And there- 
fore, as theſe Engliſh Laws and Cuſtoms 
are clearly acknowledged by himſclf to 
have been introduced © af the inſtance of 
« the Iriſh,” it muſt manifeſtly appear, 
that this antient example excludes the 
Doctrinc which he meant to ſupport by 
it, in oppoſition to Sir Richard Bolton; 
and therefore, if all theſe points are duly 
conſidered, I think we may very fairly 
retort his own words (which he exulting- 
N OT Inn} CHE 
hinafelf ! viz. © Whereupen it muſt need: 
G 2 * of 
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« - alſo follow, that the Author's Diſcourſe 
c FALLS ALL IN PIECES, and is nothing 
© to the purpoſe that he would have it.“ 


Serjeant Mayart has alſo taken a great 
deal of necdleſs pains to prove © Ireland 
L to beannexed to the Crown of England,” 
and that the King and Parliament of 
England have Power over Ireland,“ and 
he cites ſeveral Ads of Parliament, and 
other Authorities, in pages 64 and 65 of 
his Anfwer, in the Hibernica, which 
clearly prove, indeed, the former part of 
the Aſertion, (that Ireland is annexed to 
the Crown of England;) a point which 
the Iriſh themſelves are fo far from deny- 
ing, that they are rather defirous to main- 
tain it (28). But none of his Authorities 

afford 


(28) Caſe of Ireland, p 96 ** It has eber been 
< achnow!edged that the Ling de of Irelundisinſ-j arably 
« annexed to the Imperio! Crown of 'ngb-nd. The obli- 
«« gation that our Legiſlature lies under by Poining's 

« AQ, 
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afford the lcaſt ſhadow of Evidence for 
the latter part of his Aﬀertion, viz. the 
Power of the Enz/i/b Parliament over 
G 3 Ireland. 


Act, ro Hen. VIE. e. 4, mikes is De betten the 
* vo R gem indiffoluble. Aud we muſt ever own 
» it out happinefs to be thus annezed to Ergland ; 
* and thit the Kings ard Qreens of England are, by 
„ undoubted Righr, ip/o facto, Kings and Queens of 
* Ireland. And {rum thence we may reaſonably con- 
« clude, that, if any Acts of Parliament made in 
England ſhould be of force in Ireland, before they 
„ate received there in Parliament, they ſhould be 
% more eſpecially fuch Acts as relate to the Succeffom 
* and Settlement of the Crown, and Recognition of the 
« King's Tule thereto, and the Power and Juris 
% Jiftion of the King. Aud yet we find, in the 1% 
« Statutes, 28 Hen. VIII. c. 2, an 4 of ihe Succeſ- 
«© fonof the King and Queen Anne ; and another, chap. 
« 5, declaring the King to be ſupreme Head of the 
« Church of treland ; both which Acts had formerly 
paſſed in the Parliament of England So like wiſe we 
find, amongſt the Iriſh Statutes, As of Recognition 
« of the King's Title to Ireland, in the reigns of Henry 
„VIII. Queen Elizabeth, King James, King Charles 
„II. King William and Queen Mary. By which it ap- 
„ pcars, that Ireland, though anne xed to the Crown 
« of England, has always been looked upon to be a 
«© kingdom complete within i:ſe!lf, and to have all Jurif- 
« diction to an abfolute Kingdom belonging, and 
© ſubordinate 10 no legiſlative authority on Earth: 
++ Though, it is to be noted, theſe Engliſh Acts, re- 

* lating 
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Ireland. And, becauſe Sir Richard Bol- 
ton had allowed that fuch Laws, made 
in England, as are declaratory of the 
Common-Law, do bind Ireland without 
any confirmation there ; (fee Hibernica, 
p- 27, Cc.) Serjeant Mayart hopes to 
avail himſelf of the circumſtance, and 
obſerves thereupon, © It muſt neceflarily 
„ follow” (lays he, p. 76.) © that the 
Parliament of England hath ſtill an in- 
« fluence upon Ireland,” Cc. And a 
little 


© lating te the focceiion, and recognition of the 
« King's Title, do particularly name Ireland.” 


See alſo page 33, where the ſame author ſpeaks of 
« Ireland's being annex+d to, and, as it were, united 
«© with, the imperial Crown of England, by feveral 
Acts of Parliament, both in England and Ireland, 
«« fince King John's time. But, how far this operates, 
«© I thall enquire more fully hereatter ; | ſhall only, 
at preſent, obſerve, that I corceive little more is 
effected. by th: fe ſtatutes, than that Ireland ſhall 
© not be «ficred or ſeparated from the King of Eng- 
* land, who cannct hereby diſpoſe of it othet wile than 
« in legal ſucceſſion along with England ; and that 
„ whoever is King of England is, ipſo fatto, King of 
Ireland, and the ſubjects of Ireland are obliged to 
++ obey him as their liege Lord.” 
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little farther he adds, But if it ſlould 
* happen” (fays he) © that the Parlia- 
4 ment of England ſhould make an expo- 
& ſition of a Law in force in Ireland, 
4 and the Parliament there ſhould make 
© another, and that it may be different or 
<« contrary to that of England, certainly” 
(fays he) © Ireland mult be bound, by 
* the Author's own rule, (meaning Sir 
Richard Bolton,) dy the declaratory 
« Statute of the Parliament of E- 
and. 


But Sir Richard Bolton's Rule includes 
no fuch Doctrine. For there is nothing 
unreaſonable in ſuppoſing that the Iriſh 
ſubjects, without prejudice to their natu- 
ral Rights and the Privileges of their own 
Parliament, might receive © the declara- 
* tory Statute of the Parliament of Eng- 
land“ as the beſt Expoſition of the 
Common-Law, which they before ac- 

G4 *#nowledged, 


[ 18 J 
knowledged, and freely accepted by their 


own expreſs afſent and defire. (29) 
But 


(29) Sir Edward Coke himſelf bears ample teſti- 
mony to this. — Our fudent mult ka w (tays 
he) that King Jobn, in the 12th year of his reign, 
* went into freland, and there, by the advice of 
« grave and learned men in the Lawes, wh m he car- 
„% ried with him, 271 PARLIAMENT, DE COMMUNI 
„% 0unIiuM DE HyztErnita ConSENSU, ordained 
and eſtabliſhed, that Aelund ſhould be governed by 
© the Laws of England, which, of many uf the [riſh- 
«© men,” (for the common conſent before- mentioned muſt 
mean that of the Exgliſb ſettlers,) according to their 
, deſire, ⁊uat jayfully accepted and obeyed, and of 
% many the ſame was focn after abſolutely refuſed, 
e preferring their Neben Law before the juſt and ho- 
** nourable Lawes of England.“ ft. Inſt. p. 141. 


But this ſubſequent reſuſal, and preference given to 
the Brelen Law, muſt not be charged to the native 
Iriſþ in general; for Sir John Davis, in bis Dit- 
** covenie of the true cauſes why Ireland was never en- 
*« tirely ſubdued,” &c. demonſtrates that the Eng- 
4% Setthrs were principally to be blamed for this. He 
thews, (p. 135.) that * the ſcopes of land, which 
verre graunted to the firſt adventurers, were too large, 
and the Liberties and Roya'ties, which they obtained 
therein, were tos great for ſul j ects. —— And, in p. 
144, that, by“ theſe Grants of whole provinces and 
_ « petty kingdoms, thoſe few Englith Lordes pre- 
*© tended to be proprietors of all the land, fo that 
there was no potlibility leſt of /etrling the natives in 

their 
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<< their poſſeſſions, and, by conſequence, the conqueſt 
« became im without the utter extirpation of 
% all the Iriſh ; which theſe Engliih Lordes were not 
able to doe, nor perhaps willing, if they had been 
« able.” This ke afterwards explains, ſhewing that 
falſe notions of private intereſt, among the Engliſh 
Lords, prevented both the conqueſt, and the introduc- 
tion of the Engliſh Law: They hoped to become 
Lords of thoſe lands which were poſſeſſed by the 
<< Iriſh, whereunto they pretended title by their large 
« Grants,” &c. (p. 144.) and that therefore they per- 
+ ſuaded the King of England (p. 145) that it was 
„ urfit to communicate the Lawes of Englund unto them; 
that it was the beſt pulicic to holde them as aliens 
* and enemies, and to proſecute them with a continual 
«* warre. Hereby they obtained” (fays be] ano- 
ther royal Prerogative and power ; which was, to 
nde Warre and Peace at their pleaſure, in every part 
ol the kingdom, which gave them an abſolute com- 
mand ever the bodies, lands, and goods,” (even) 
'* of the Egli Subjectes heere;” meaning in Ire- 
land, where he wrote. And he adds, in the fame 
page, Aud beſides“ (ſays he) ** the brifſÞ inhabiting 
the 'ands fully conquered and reduced, being in 
©* condition of fluves and villzines, did render à greater 
feet and revennewu, than if they had been made 2! + 
* King's free ſubjefs. They allo ſeared” (as he de- 
clares ia the preceding page) that, if the Iriſh we: e 

6 received 
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the Engliſh Expoſition improp r, and 
ſhould therefore chooſe to confirm their 
on 


© received into the King's protection and made liege · 
© men and free - ſubjectes, the State of England woulde 
0 efabliſh them” (or rather re-eſtabliſh them) * 
*« their poſſefſhons by Graunts from the crown,” Cc. 
And The woth is,” (ſays he, in p. 146) © that 
* thoſe great Engliſh Lords did, to the uttermoſt of 
© their power, eroſſe and withſtand the enfranchiſe- 
© ment of the Iriſh, for the cauſes before exprefſ- 
* ed” —And he rightly lays the fault upon the 
pride, covetouſneſs, and ill-counſell of the Engi/b 
e planted beer, which in all former ages” (ſays be) 
have bin the chief i of the final con- 
«« queſt of Ircland.” 


On the other hand, he clearly exculpates the natide 
Iriſh from the charge of tuilfully retufing to be ſubject 
to the Laws of England. But perhaps” (fays he, 
in p. 115) © the Irifbry in former times did wilfully 
* refuſe to be ſubje& to the Lawes of England, and 
e would not be pa ria kers of the benefit thereof, though 
the Crown of England did defice it; and therefore 
they were reputed Aliens, Out-lawes, and Enemies. 
„ ASSUSEDLY THE CONTRARIE DOTH 47 
+ PEARE, as wel by the Charters of Denization, 
«« purchaſed by the Iriſh u ALL Aces, as by a pe- 
*« rition preferred by them to the Kir g. anno 2 Ed. 
III. defirirg that an Act might poſſe in Ireland, 
'* whereby aLL Tas IarSuRIE might be inabled to 
** uſe and injoy the Lewes of England, without pur- 
** chafing of particular Den/zations.” 


And. 


SS w> 
own ſenſe of it by the Authority of their 
own Parliament, ſurely the latter would 
be 


And, in p. 117, he adds: — I am well affured, 
* tha the Iriſbrie DID DESIRE e admitted to the 
« benefit of the Law, rot only in this petition exhi- 
* bited to King Edw. II. but by al their ſubmiſſtons 
* made to King Richard II. and to the Lord Thomas 
* of Lancaſter, be ſore the warres of the two Hauſes ; 
and afterwards to the Lord Leonard Gray and Sir 
„% Anthony St. Leger, when King Henry VII began 
<< to reform this kingdom. In particular, the Birnes of 
« the Mountaines, in the 34th of Hen. VIII. defir= 
«+ that their countrey might be made Shire-groun?, 
« and called the County of Wicklow: And, in the 
„ 23d of Hen. VIII. O. Donnel doth covenant with 
% Sir Wilhtam Skeffington, 204 i Dominus Rex welt 
* reformare Hibernian,” (wherecf, it ſhou!d ſeem, be 
made ſome doubt,) that bee and his people nent 
© GLADLY bee governed Þy the Lune of Englund.” 


Theſe quotations ſuſficienily de monſtrate the u 
Engneſs of the native I:/b to adcpt the EN Laws 
and Ccenſtirution, and that the deulal of fuch areaforne 
able defire was the juſt cauſe ot the.c almoſt continual 
rebelli ns and bloody wars agalaſt the Exg/*/Þ Seti rs. 
However, in the Reign of Kg James I. he Irifory 
were reſlored to their juſt Kight>, © and the benetic 
and protection of the Law vi Lagland communica- 
ted ro ALL, AS WELL Is ten as Excrisn, 
* WITHOUT DISTINCTION Gi QCESPECT 07 
* PERSLU%S,” Cc. (p. 264) And Sir Ila Davies Run. 
telt was one of the Judges emplc t nant te- 
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be binding in Ireland, and Tat the Engliſh 


Statute, as ao 


ful buſineſs to a benevolent man ; I mean the Yijizati- - 
« ons of Juſtice, whereby the juſt and nonouraBLE 
« Law or ExncLanD was imparted and communi- 
« cated to all the Iriſbry.” (p. 265.) And he informs 
«« us, in the ſame page, that ** thecommon feopie were 
% taught by the Juſtices of Aſſiſe, that bey were REE 
« SUBJECTS t the Kings of England, and not Slaves 
« and Vaſſals to their pretended Lords: That the 
« Cuttings, Coſberies, Sefſings, and other extortions of 
„ their Lords, were UnLtawrurL, and that they 
% ſhould not any more ſubmit themſelves thereunto, 
« ſince they were now under the protection of fo juſt 
«© and mighty a prince, as both would and cc uld pro- 
« tet them from al” wrongs and oppreſſioas. They 
« cave” (fays he) © a WILLING Ear unto theſe leſ- 
6 ſons; and thereupon the greatneſſe and power of 
« thoſe Iriſh Lords over the people fodaiuly fell and 
% yaniſhed, when their opprefſions and extortions were 
% taken away, which did maintain their greatneſs,” 
fc. In p. 262, he informs us. that Sir Edmond Pelham 
and himſelf were the # , Tuftices of Aﬀſe that ever 
« ſat in thoſe countries ; (ſpeaking particularly of Ty- 
rone and Tirconnell ;) © and in tha? circuit * (fays he) 
«« we viſited all the ſhires of that province: beſides 
«© which, viſitation, though it were ſomewhat diſ- 
taſt ful to the Iriſh Lords, was ſweet and moſt tuel- 
% come ta the common people; who, albeit they were 
„ rude and barbarous, yet did they quickly apprebend 
tze difference betweene the tiranny and oppreſſion 

1 
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for there is no example of an ib Act of 

Parliament being ſet aſide by the Autho- 
rity 

& under which they lived before, and the juſt gowern- 

© ment and protection which we promiſed unto them 


* for the time to come.” 


Thus the common people of the Iriſbry were at length 
reſtored to that quality, in the eye of the law, to 
which they were juſtly entitled (though ſhamefully 
deprived of it) from the earlieſt time that the Engliſh 
began to be known in that kingdom, even from the 
firſt eſtabliſhment of the Engliſh Conquerors ; for Sir 
John Davies ſhews, from Matthew Paris's Hiſtory, 
that © King Henry II. before his return out of Ireland, 
„ held a Counfell, or Parliament, at Liffemore, 
+ where the Laws of England were, by all, willing/y 
4 received ; ubi leges Angliz a 0MNtB Us ſunt gra- 
4 tanter receptæ, et juratoria cautione prættita confir- 
«© matæ ; p. 100. And he informs us, in the next 
page, that King Hemie the third did graunt and 
© tranſmit the /ike Charter of Liberties ts bis ſubjets of 
« Ireland, as himfelf and his Father had graunted to 
the Subjects of Eng and, as appeareth” (ſays he) 
„ by another Record in the Tower, 1 Hen. III. 
« Par. m. 13” And he cites alfo a writ of the r2th 
year of the fame kir g, commanding the Lord Juſtice 
of Ireland to cauſe the Charter of King Jobn to be read 
and confirmed by Parliament: and again, that ** the 
+ fame King, by Letters Patent under the Great-Seal 
of Engiand, did confirme the ef abliſhment of the Eng- 
«+ kf Laws made by King John,” and that all Writs 
of the Common-Law ſhould have courſe there as in Eng- 

land — 
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rity of the Eng/iþ Parliament, which 
Serjeant Mayart allows: Neither is it 
4 to be imagined” (fays he in p. 199.) 
« that the Kings and Parliaments in Eng- 
land will never avoid any Laws made in 
« Ireland without a good and juſt cauſe, 
« fence they have nat done any fuch things 
e for about four hundred years, which is 
„time enough to have experience of 
4 their honour and juſtice,” &c. 


And he afterwards uſes this plea con- 
cerning the Honour and Juſtice of the 
Engliſh Parliament, as an inducement for 
the Iriſh to be bound by it; © and feeing® 
(fays he in p. 191) © that, for above 
400 years, they have never done hurt 
4 to Ireland, &c. therefore we may well 

«* truſt 


land—* Qu, 024NTA BREVIA de COMMUNE jJURE, 
«6 que currunt in Au, lia, femit. ter currant in Fiibernia,” 


dc I kus it appears, tl at all ſriſb Subjects, without 


diſtinction, are entitled, accorCing to the cleareſt and 
moſt unque ſi ionable teſtimony, to all the Rights, 
Immunities, and Advapte ges, of Magna Berta x p 
the Egli Common-Law. 
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& truſt them hereafter, c. And again, 


in p. 192. But we all know” (fays he) 
* with what great conſultation, delibera- 
© tian, and knowledge of things, and the 
* circumſtances of them, the Rings and 
4 Parliaments of England have ſtill or- 
« dered their affairs, &c. And we may,” 
(fays he,) © as all our anceſtors have 
done, truſt to their wiſdom, juſtice, and 
«© judgment, as a ſufficient hedge and ſecu- 
< rity for us.” But, furcly, no People, 
who have the uſe of reaſon or common- 
ſenſe, would be induced by ſuch an argu- 
ment to fubmit themſelves implicitly to a 
Parhament, in which they have no Share 
of Power or Repreſentation; though, in- 
deed, it may be alledged, in behalf of 
this writer and his argument, that Par- 
haments, before his time, were, in gene- 
ral, leſs corrupt than they have been 
fince, if we except the Parliaments of 


Richard II. and Queen Mary; but, in 


theſe latter times, © e all know with 
what 
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Emperor, of a Triumvirate, or of a Se- 
nate of Noble: or proud Patricians, (as 
among the Romans, at diſſerent periods 
of time). The adminittration of each 
of theſe orders of power, reſpectively, is 
almoit equally arbitrary, uncertain, and 
dangerous to the community; to which 
the Hiſtories of all monarchical as well 
as ariltocratical Governments (I mean 
thoſe that are merely or too nearly fuck) 
bear ſufficient teſtimony: fo that he Re- 
preſentation ef the people is the grand point 
of diſtinction, the fundamental principle, 
whereby the equity and fafety of the 
Engliſh Government is to be meaſured, 
when we compare it with fuch Govern- 
ments as cither that of France or that of 
Poland. 


1 have already given ſome ſpecimens 
of French Government and French Law 
in my Preface, it being neceſſary that 
Britiſh Subjects ſhould be well aware of 

the 
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the Nature and Tendency of that Law 
which has ſo lately received the folemn 
Sanction even of our own legiſlature, (30) 
as 


(30) The late act, for eftab'iſhing the laws of 
France in the in it extenſive Province of the Britiſh 
Empire, muſt indeed feem very ſtrange and unna- 
tural to the genius of Faglift men in general ; eſpeci- 
ally when we confider that even the French inhabi- 
tants of that Province themſelves are zealous for the 
* Privileges of Engliſh Subjects? which plaialy ap- 
pears by ſi me Expreſſions in their late addreſs to the 
Governor on that occaſion : and we may, therefore, 
reſt aſſured that they are nor, in general, fo ignorant, 
and void of common ſenſe, as rc ally to prefer the 
Laws of France to the equitab!e Conſtitution of Eng- 
land. howvſoever they may have been miſrepreſented. 
We muſt, nevertheleſs, except a few French Seigneurs, 
who, having already been allowed greater Pri- 
wvileges than are confittent with the ſafety and freedom 
of their poor nei ghbours and fellow ſubjects, would 
rather with to promote the French Laws and Cuſtoms 
(which permit fuch an unjuſt Vaſſala ge) than the equi- 
table Laws of Englind : and we may likewiſe except 
the Priefts, and ſome other abſolute bigots to the Ro- 
miſſi Reiigion, who, being entangled in the Slavery of 
antichriftian Principles and the Dofrines of Devils,” 
are ready to ſubmit to any temporal conditions whatſo- 
ever for the fake of that ritual, cr rather Satanical, 
Brite, which was wickedly thrownout to them on this 
eccafion : I mean the fet:ing up their adulterated Re- 
ligion as the efabbbed Church of that Province, (with a 

legal 
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as being proper to be renewed and en- 
forced in a certain Province of the Bri- 
tiſh Empire! And the Hon. Mr. Juſ- 
tice Barrington, in his obſervations on 
the ancient Statutes, has alſo, in juſt 
abhorrence of the French Law, cited 
ſeveral Fundamental maxims (31) 
of it, „upon which the King's Prero- 
<« pative is founded, which” (as he juſt- 
ly remarks) may not only be matter 
* of ſome curioſity to an Eugliſhman, 
„ but, 
legal Right to collect Tythes, Err.) by national autho- 
rity. This was the more unjuſt and inexcuſable, be- 
cauſe the Romaniſts had no reaſon to complain of that 
Toleration which they fo freely enjoyed before. In a 
note on p. 125, where I have occaſion to mention dhe 
defects of fome ſuppoſed Statutes, I have added ſome 
examples (which naturally occurred thereupon) con- 
cerning the abominable Tyranny and Wickedneſs of 
the adulteraus Church of Nane; and theſe, I truſt, 
will ſufficiently juſtify the ſeverity of my expreſſions 
againſt that antichriſtiun Church. Sec alſo my Re- 
marks on ſeveral very important Prophecies,” part 

2, P. 18, and part 4, P. 34- 
(3+) “Si veut le Roy, ſi veut le Loi.” The King's 
Will is Law ! Some of the pernicicus effects of this 
de teſtable maxim I have already ſhewn in my Preface. 
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* but, by compariſon, may make him 
„ thankful for % noble Coniitution to 
« which he is happily born. A Cappa- 
„ docian” (fays he) © may indeed re- 
* fuſe, from cuſtom and long ufage, to 
exchange a defpotic for a more free 
Government; but I can never be per- 
* fuaded” (fays this benevolent Gentle- 
man) © but that there is @ neceſſary con- 
« nexion between Slavery and Miſery, and 
% petween Freedom and Happineſs. Se- 
„ neca” (fays he) © nobly inforces the 
« communication of Liberty to the Sub- 
« ect, from the Safety it procures to the 
« Ring : (32) Errat fi quis exiſtimat tu- 
4 tum eſſe ibi Regem, ubi nihil a Rege 
« tutum eſt ; ſecuritas fecuritate mutua 
« paciſcenda eſt,” p. 179. Now, this 


(32) This was the uniform Doctrine of all the an- 
tient conſtitutional Lawyers of England, and eſpe- 


cially of the great Chancellor Forieſcue, whoſe opi- 


nion | have expreſsly quoted, and added ſome farther 
| obſervatinns up: n the fame point, in a Note on page 
7 of this Declaration, Part I. | 


| 


| 
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neceſſary mutual ſecurity can only be infu- 
red by a free Repreſentation of the People 
in the Legiſlature ; and therefore the 
learned Author of this excellent remark 
will readily allow, (I truſt,) when he 
comes to conſider theſe arguments, that 
he himſelf was not ſufficiently upon his 
guard, in another part of his uſeful 
work, (p. 141,) where he had ogcafion 
to mention the Iriſh Laws ; having there 
unfortunately adopted the miſtaken doc- 
trine of Lord Coke, about binding the 
Subjects of Ireland, by Engliſh Statutes 
« if Ireland is mentioned.” But it is cer- 
tainly very natural for a gentleman re- 
gularly bred to the profeſſion of Law, 
to be leſs circumſpect when he follows 
fo great an authority as Sir Edward Coke, 
who is generally, and for the moſt part 
j»tly, eſteemed the Oracle of the Engliſh 
Law. 
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Mr. Barrington is commenting on the 
Ordinance of 17 Edw. I. pro fatu Hiber- 
nie; and, after informing us that it 
is not found in the Collection of Iriſh 
Statutes, which begin only with the Or- 
dinance of Kilkenny, in the 3d of Edw. II. 
he adds, There can be no doubt,” 
(fays be,) © however, that this Law 
«© extends to Ircland, if not repealed by 
« ſome Iriſh Aa of Parliament ; (33) 


(33) This Sentence contains an implied acknow- 
. that a Law made in Eng lund, relating to the 
Government of Ireland, may be repealed by an Ii 
f Parliament ;” and, if this be allowed. (which 
it certainly ought to be,) there can be no room to fup- 
poſe the Iriſb Subjects bound by an Egli At © if 
Ireland is mentioned ;” for, wherein is the force or 
binding of the Engliſh Act if the Irifſþ are allowed a 
Right to repeal it? Such b:nding amounts to nothing: 
we may as well ſay that an Eng AQt binds the Empe- 
ror of AZzroc and his Subjects, or the wild Habs, 
« when eſpecially na ued, fince it can bind no longer 
than while they ſhall be willing to ſub mit to it! Bur, 
that the Iriſþ Subjects really have a Right to repeal an 
En, liſh Ad relating to their own internal Government, 
(if we may with propr:ety apply the word repeal to 


Acts 
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n 
* as by Faining': Law, in the time of 
«© Henry the Seventh, all ypxzzEceDENT 
* (34) Enciisn STatuTEs are made 
© to bind in Ireland.” And he remarks 
thereupon, in a note, that ſubſequent 
* Statutes only bind if Ireland is men- 
« tioned; as for Wales,” (continues he,) 
« all Statutes are now made to extend 
to it, whether mentioned or not, by a 


_ < claufe inſerted in the middle of 20 


« Geo. II. cap. xl.” Sc. But the true 
reaſon why this doctrine may be applied 
to Walcs with propriety and juſtice, (and 
yet not to Ireland without inguffice,) is 
becauſe the Welchmen give their afſent 
to the Eng/ih Laws by their Repreſen- 
tatives in the Exg/iſh Parliament, whereas 
the aſſent of the Iriſh, which is equally 

effſcniial, 
Acts that were originally d-feQive and void for want 


of the Iifþ aſſent, ) is cicarly proved by Mr. Mclly- 
neux, in his Caſe of Ireland, page 76. 


(34) Here the Hon Mr. Barrington confirms what 
the effe@ of Piniog's Law. 
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efſential, cannot be known, in a legal 
manner, but by the voice of their own 
parliamentary Repreſentatives ; fo. that 
the very reaſon why all Eng/ifþ Statutes 


« extend to Wales, whether named cr not, 
forbids the application of the like Doc- 
trine to Ireland: and as the opinion of 
the Judges, in the 19th of Hen. VE and 
in the 2d of Rich. III. before cited, in 
favour of Ireland, was founded on this 


from the great Author whom he ſeems 
to have followed in this matter, I mean 
Lord Coke himſelf, whoſe affertion I 
propoſe to examine ſtill more cloſely, be- 
tore I conclude this 2d part of my De- 
claration. 


The Hon. Mr. Juſtice Barrington alſo 
obſerves, in p. 145, that © there have 
been 


TT. 

© been great and learned controverſies 
«© between Molyneux and others, with 
regard to an Engliſh Act of Parlia- 
ment binding in Ireland; and Moly- 
„ ncux,” (fays he,) © who contends it 
+ ſhould not, hath argued frongly from 
« an Exgliſb Statute's not being ſuppoſed 
* to extend to Ireland before Poyning's 
« AQ in the reign of Henry the Se- 
« venth,” &c.—And a very rang argu- 
ment it is: which, I hope, hath already 
been ſhewn. But the Hon. Mr. Barring. 
ton proceeds to cite, from the Parliament. 
Rolls of the 21ſt of Edw. I. a memo- 
randum of a very unwarrantable exer.. 
tion of Royal-Prerogative by that mo- 
narch, viz. his ſending a copy of the Ordi- 
nance (35) (tor I cannot properly call it 

H a Statute) 


(35) The Hon. RIr. Barrington, in p 41, very jufily 
remarks, concerning the Statute of Merton, in the 
2oth year ol Hen. IT. that the nid“ Sarute, as well 
as many others of this century, ſeems to be only 
an Ordinance ; the diſfcrence” (fays he) „between 

6c 
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a Statute) de malefaftoribus in Parcis 
into Ireland, with an order to the Chicf- 


Juſtice 

4 an Ordinance and Statute (according to Sir Ed ward 
4 Coke} canſilliag in this, that the Orci:ance wants 
«© the conſent of one component part of the Legiſlature, 
« which is, in all inſtances, that of the Commans. 
Now, this ſeems to be exactly the caſe of the At in 
queſtion of the 21ſt of Ew. I. de maleſudrribus in 
Pircis , for, though the AQ itſelt declares that it was 
- ordained by the King © at Lis Parliament,”* and 
at the inflance of th: nables of bis realn,” yet the 
aT:nt of the Commons is not expreſſel ; which was very 
well Enown, even at that time, to be neceſſary, as 
the aſſent expreſſed in the Ads of the preceding year 
ſulñciently demonſtrates 3 v.. Our Lord the Kiag, 
in hs full Parliament, and by his ca :mon Council, hath 
ardained, Ofc. Statute de d:fenfione juris, 20 E. 1. 
Agiin, in the Statute of Vouchers, By his common 
<< Corncil bath ordained,” Sc. Again, in the Statute 
of Waſte, ** Our Lord the Eirg, in Lis full Parlia- 
„ ment, holden, c. by a general Council hath or- 
< dained;” fo that a proper Form of declaring the 
ent of the Commons, even at that time, was very 
well eſlabliſned, natwithſtanding that many Statutes 
are deficient therein, and conſequently arc exception- 
able in point of authority ; as, for inſtance, the Sta- 
tute de Eſcheateribus, of the 29th year of this reign, 
feems to be thus defeRive ; for though it is dated very 
ſpeciouſly, 

* Orr Tord the King, ot bis Par arent after Faſter, the 


* 21ff yea- of his re'gn, at the inſtance of the Nobles of his 


realm, bath granted and commat ded to be from 2 
Scraly oblerved,“ Ye. 


Ma 
Juſtice of Ireland, to enforce it : and he 
remarks thereupon: — This note fully 
H 2 r proves” 
ſpeciouſly, (like the AQ in queſtion, de mulefactaribus 
in Parcis,) “ at th: Piriianent of our Lord the King 
* at Lincoln,“ Cc. yet it ſeems only to have been 
* agreed to by the Privy Council, or the King's Coun- 
* cil; — © by his Council it vas agreed, and alſo 
* commanded by the King himſelt“ (““ per Conflinm 
* Regis concordatum eft coram Domino Rege, ipſo 
Rege canſentiente et illud extunc fiert et obſervari 
t precipiente,” Ae. — ſo that it was apparently en- 
ated and ordained only by the King and lis Council, 
without the leaſt mention of the Conſent of the Parlia- 
ment, or of the co n Concil of the Kingdom, and 
ſeems therefore to have been a mere Order in Council, 
though artfully dated, at tb: Pariiamen!,” ia order 
to give it the appearance of I aw. Sir Edvard Coke, 
in his 4th inſt. p. 31, gives feveral inſtances of ſup- 
p>fed Statutes that had been repealed or difafarmed, 
(wanting the Aſſent of the Commons) which were re- 
verthelefs publiſii d and entorced as real Statutes; . 
5 R. II. c 5. at. 2, t uching enquities of Hereſies, and 
2 H IV.c. 15, 2giint pretended Heretics, giviag pow- 
er to the Bick p. o: Ordinary. © to canvent before 
« Ei or inpri/or any perſon infpoted of Herefie,” 
ard c:daming (contrary to the Lays cf God) that 
an obſtinate Heretick” (or any perfor whom an ig- 
norant popiſh Lnthuſio ſt wir picated to cit: ©) 4 hall 
* be burned before the pee; both winch, as Sir 
Fdward Coke rematks, were #crved by the Com- 
mons, and (yꝛt) the pretended Acts 5rineZ 4 init. p. 
575 


SE 
< proves” (fays he) “ that it was ſuppoſe] 
<< the King, by bis fole authority, could 
then 


51. and 3 inſt p 40 and 41). Alſo 2 Hen. V. cap. 7, 
(which Sir Edward Coke, by miitake, calls c. 6,) 
„ againlt Preachers (wa-) diſavowed the next Par- 
< liawent by the Commons, for that they never af- 
« ſented, and yet the ſuppoſed At (was) printed (4 
1+. p. 5+.) By fuch notorious treachery and difbonefty 
did the Zealots in the Romiſh Church introduce the 
papal Tyranny into England. 

Sir Edward Coke, in his 3d inft. (pages 40 and 41.) 
clearly proves, from the Parliament-R.lls and other 
Records, the frau. lulent introduction of the above- 
mentioned Act, in the gth of Rich. II. by a popith 
Prelate*, who at that time was Lord-Chancellor: 

And 

Sir Edward Coke calls him “ I. Braibr , 3 lnſt p 41 3 
but. zccordin. to B:ſkup Godwin, bi- nance we Naber: Bra 
© bre:% ,* (De Feli Angie Com p. 185.) but boch of 
them toflity that te B p f Lon lon, as well a Lord Chan- 
cellor. Amore th» d effe oof hi - fi, fraud the following 
a 2 ported by Sir E ar4C:ke, 3 Init. p. 40. — By colour 
*o'tisimoe Act R. wcetain pe: ſons that held 
tat Juaget were nt ft be wirfhutiped,, c. wwore hoiden in 
irg ier wit ther {rode m thes vezat on] miterab!y 
ee br eps 1he's ede of Divinity to take au Oath, aud 
ich rrerr 23 worſhip On ger z wie was ag uſt them cal and 
* eel Law of Almaty fn “ This and nua ether fuck 
* 1-Q acces of | ardonrd Arif v» » op mn Prof If rs ufficiently 
j13":'y oura p'y vg ot pap! Tyre ry, in en res tac Pro- 
pac ef te *piftt Pawe reeri gib * Mor: Sn,” that 
vis to be revealed te Sun , P.dition, who wpoferth 
and exateth hr sel above al that is called Ce, of 


Y « 
" 
PC 


*Uh2t is wei: pp-d; fa that he, ac Ged, firteth in the 
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6 then introduce any Engliſh Law; and 
„ will that authority” (ſays he) © be 
Ht 3 & leficned 
And the fame learned author thereupon ditects us to 
„ mark well the manner of the penning the £2 : for, ſce- 
« ing” (ſays ke) © the Commons did rot aſſent there- 
„ unto, the words of the Act be, Li ordained and 
„ afſented in this preſent Parliament, that, &c. And © 

« it was, being butby the King and the Lords.“ 
The fame rule enables us to judge concerning the 
authenticity of many other ancient Als, wherein the 
Aent of the Cm is not partigulatly mentioned, and 
yet they are publithed. The conſtitutions called Sia- 
tutum de Bigamis, for inttance, are declare h have 6:en 
* ſet forth in the Parliament after Michaelmas, c. 
* Edita fucrunt apud Weſtm. in parliamento poſt 
« feſtum ſancti Michaelis,” Sc. (Mag. Char. cum 
ſtatutis quz antiqua vocantur, c. p. 104, b. Ed. 
1556.) But when we © mark well the manner of the pen- 
ning the A, according to Sir Edward Coke's rule, 
it appears to be very deficient in parliamentary Autho- 
rity, though he imſelf has taken great pains to prove 
its authenticity. He remarks, that ** theſe words in 
« the 2X chapter (concordatum eſt per jufticiarias et 
« alics 
« the temple of God, hewiae kimſelf that he is Gd (ThetT. 
7. 3 to 6); and © whom the Lord ſhell con ſume with the Spi- 
* r:t of his uh, «nd ſhall defry with the brightneſs of Vir 
* Cormeng ,”* (verſe 3.) — Oh! that all thoſe perſ ne, wheſe 
kezrts are yet not ent rely “ feared with the Ia irc of papi ſu 
Eathuſialm, a5 duly confiuer theſe gluing icltances cf popiſh 
craft, in «ppoſi..on to the Law S of God, and conſequectly the ap · 
parent danger ot a H er ng to that church, which bas ſon 1oriouly 
prvericd the Dod rinet of the Goſpel ; eſt they ſhoul i he found 
ia c2-umugiea ch war Faemiee of Chriſt tt ti glociou: Com 
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4 leflened by the concurrence of the 
„ two Houſes of Parliament ? But 
this 


« alios ſapientes de Concilio Regni) prove it to be by 
* Authority of Parliament; for Concilium Regui (ſays 
be) is the Lords and Commons, LEGALLY CALLED 
„ COMMUNE ConcitiumREcni.” 2d Init. p.267. 
But, even according to this argument, the word 
«* COMMUXE” isappatently wanting to make up what 
he himſelf allows to be the LEG aL expreſſion for ⁊ 
Lozxps and Commons; and if we duly confider the 
words which immediately follow, it muſt appear that 
the ©* ſapientes de Concilio Regni,” &c. here mentioned, 
were cnly ſuch particular ſupientes as held judicial places 
(qui conſuctudines et uſum judiciorum hactenus babu- 
* erunt”) ; fo that the expreſſion cannot, with propri- 
ety, be fuppoſed to include the whole repreſentative 
Bedy of the Commons, as well as the Lords, c. but 
mere!y the Tudges, and ſuch Lords, Prelates, and 
others, as held jucicial places, and were of the King's 
Council, mentioned in the preamble, ws. In præſentia, 
&c. quorundam epiſcoperem Anglia, et alorum, de 
Concilio Regis, which Sir Edward Cole (by what au- 
therity I cannot gueſs) is pleaſed to call a ** Committee 
* of both Houſes,” though it can mcan nothing more 
than a meeting of the King's Privy-Council ; and the 
tame may be ſaid of that ſecond meeting, afterwards 
mentioned, ** coram Dorina Rege et Concilic ſua,” where- 
n the faid conſtitutions were again read (auditæ et fub- 
lica's ) and ardere. l to be ingrofſed and obſerved; * quod 
in :cripturam redigerenturad perpetuam memoriam, 
* et quod firmiter cb/erwventur e which, (be pleafed to 
remark) is the principal enading or enforcing clauſe of 

this 
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this by no means invalidates the juſtice? 
of Mr. Molyneux's argument, white the 

H 4 injuſtice, 
this Act: And, therefore, when we conſider that the 
ſame was agreed to, or ord.ined by Tut JunDcEs as 
well as others, ( tam Juſt iciarii quam alii concordave- 
** runt quod in fcripturam,” &c.) we way ke affured 
that the meeting was not the Parliament, (in which the 
Judges, as ſuch, have not any vote or voice at all, ex- 
cept that of advifing,) but merely the Ning Privy- 
Cauncii: and therefore judge Shard, as cited by 
Lord Coke, had, ſurely, reaſon on his fide, when he, 
r beholding the manner of the penning of this A, (com- 
pare this with Lord Coke's own Rule, to the fame 
purpoſe, above-mentioned,) © was of opinion that it 
« was A, of Parliament,” though Sir Edward Coke 
was pleaſed to cenſure him, ſaying, that ©* the contrary 
* js holden by many expreſs Authorities, both before 
« and after him.” (ad. Init. p. 267) But what Au- 
thorities can be equal to the internal caidence of the Act 
itſelf, according to his own rule, © ark well the man- 
« nerf the penning ?” &c. For, though it may have 


deen allowed the force of an AQ, in judicial proceed- 


ings, as well as in the wiitings of ſome reſpectable 
ecmmentatcrs, yet this is nothing but the natural con- 
ſeqrence of its having been publiſhed and printed, 
without remarks, among the other Acts, Lagreeable to 
the intention of thoſe who unlawfully promoted it. 
But Lord Shard declared from the Bench, in the Aſſi- 
ſes 

® The uadze Aulority, acquired by lach impoſitions, was ſt ll 
more nato, in the credit that has been given, even by the 
Legifla:urc itſelf, to the three otter falſe Statute: before merti- 
ened 2g2:vft (what the Pap: {ts cali) Ileteſy: Two of them are 
tx 
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injuſtice, of which he complains, is ſtill 
continued; vg. the inequitable preten- 
hon to bind the Subjects of Ireland by 
Laws made without their Aſent, and 
this 


ſes at Wincheſler,”fanno 3oth E. 3) that hi never 2vas 
& Statute. I. h. Allifarum, p. 173 d. Negativa 
«« nthil implicat. Et ceo que vous partes del Statut 
de Bigamis, co ne ſuit unquam aſcun Stur.“ 
Another obijectioa ag unſt this ſup pꝛſed Statute is the 
apparent evil intention of the 5th Article, * de Bi- 
« gamis,” (from whence it has acquired its title,) 
which was, to acknowledge a foreign popiſh Law, as 
if it were already (without interp- ſuion of Parlia- 
ment) of legal force in Englund, and needed only fome 
ſmall explanation, with reſpect to the manner oi put- 
ting it in execution; an idea this, which all free Eng- 
liſh Parliaments, even in popiſþ times, molt zcaloufly 
oppoſed ! Bur, above all, the [niquity of the foreign 
Decree itfeif, which is introduced by this 5th Article, 
aTords the mot ample argument againſt the we 
Statute, as it ſee:ns to have been drawn up principaliy 
lor purpoſe of enforcing, and nog ging in, amongt 
other 
expreſly recited, and form a!!y repealed by an ACt of Par'iament 
in the 1ſt of Eiward VI. (cap 12. fcc. 3.) as if they had realy 
been Statutes weatned by the Aarthrity ot the whole Ly Nature, 
«nd a: the three falſe Statutes tog ther are tecited, ackiow- 
tedged, and revived, by another Ad of Pariiamen!, inthe 1. 
& 2. P. & M. (cap. 6.) and we yet again expretsly mtitied 
0 atuter, and as ſuch are formallyrep*aled b a third Act of Par 
Hament in the ut of Eliz c 1. fec. 8. Put yet theſe fevers] 
great Authorities by no means invalidate the Evidence which 
Sir Edward Ccke bas produced, to prove that the ſaid three 
wicked Crdinezce: were ca mn: Ses. 
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this even without any exception or juſt 
diſtinctiion concerning cxiernal or inter- 
nal Government; for the Iriſb themſelves 

IH 5 do 
other articles, that diabolical popiih Decretal of Pope 


Gregory IX. for diſcouraging lawful Marriages of 
Widows or Widowers! The Marriages of :5e Chrgy 
bad been abſolutely forbid & about 200 years before, 
and thoſe who were already married /orc:b/y ſeparated 
from their wives, (in open contradiction to the Laws 
of God,) by a Decree of Pope Gregory VII. which 
was {till farther enforced by his ſucceſſors ; and the 
Clergy. 
$ As the © forbidding to marry” is ranked by the apoſtie Paul 
amongſt the Doctrine. Dev, (1 Tim. iv. 1.) fo the papal 
Antichriſt, in vey e-r!y time“, b gan to diſccuraze the Aerri- 
«ger of he Clergy : but Pope Gregory VII. alias HE der 2d, a 
Monſt-r in Iniquity, (te prove which Dr. Cave hac ted unex- 
cet able a or tie 77,2, Liter. p. $36.) more open!y revectle 
cd * the man of fin”” in the 11th Century, and, am-ogtt other us · 
zorious mailietations of ruſt i piow Tyranny, „ der 3 Des 
c ee,“ (n tog, Vat “ fran tat tme frrwar!, it hows 
nom ede kutu for Priefter te mathe,“ Go. Beru Ree 
hee, Rome p. 31 6. This wh apt area ly aconty ry Diel ixe 
t what St. Pay) preat' e', an! c nfoquent'y it ful jede whe Ro- 
ran Scetotle LGatients. thit Ape! * Thouh wr, or an 
* Ange! hen Ha en. pre: ch avy Ober Gefp:t v to you then 
* tit we Fay pd unt you, et him bes c fd” Ct, 
i. 5 & 9. Te rti ge of the Cl-rgy had nv ver be or- been 
ki>d len excrp atnong the worlt of II: tetics, bu. ! been l- 
ww dye. whole Camch f Cort, hon te i; ic & th: Ao 
r Ae», for ads $5599 Var's, Amun ro thi: u hap „ C-auvy; 
an , vim rf : Je. ”.tcxuar, Lr EA a 8 
* ms, t et, * 4 23 Lob tan ic Fel, b, S. F. ui, 
ter Ab ft, it vis ni ud s rid tha I 0 Pri . 
on. d h. v. Wien. “ 4 last. " 325, - 
® Seco? F.coliuuee of Rome, f 24 6. 


6 
do not deny the propriety of the pre- 
tenſion in the former caſe. The exer- 
| : 


Clergy were compelled at length to ſubmit to that 
unnatural Tyranny, by a variety of the moſt unjuſt 
ar d cruel laws and oppreſſions Þ that fatanical malice 
could paſſi ly deviſe, in the ſeveral eccleſiaſtical Sy- 
nods of that and the following century. 

But the Decree againſt Bigany was aimed at the 
Laity a5 well as Clergy ; fince every Layman that 
could read was (before) entitled ta the Benefit of Clergy, 
when convicted of ſome pariicuiar offences; which 
privilege was by this Decree taken away from all per- 
ſons called bigami, or who bad been twice married 
ſucceſſively, 1 the principal purpoſe of this new 
pop:ih Ordinance being to caſt an dium ard reſtraint 
upon /uwful ſecond marriages, and confound them 
with the real Felony of having two wives at one time. 

Thus 
IðSee, for inſtance, the ſeveral Decrees of a Council, held ut 
J. ondon, by Anſelm, Archbp. of Caatetbury, in 1108, upon this 
fubjeC, to ublige the Clergy to forſake their /awf/ul wives, who 
were mentioned by the Council as Concutines, and were ordered 
to be delivered up to the Biſhops as Alullere ſſes, together with 
all the goods of thoſe unſortunste heſozade, who perited in 
their natural aſfection ! Tenth and laſt Anicle : ** Omnia vero 
* mel lat ſerun poſthac Pee ſtyterorum, D:'zcomrum,”” Ec. 
(menning the gnods of thoſe who centinued te wifit their i. 
« g;4centur Epilcopie, et Concub ina, cum t bus ſuis, velut AAul- 
tera” Fore." Synopſis Cancrem, Cc. vol. 1. p. 88. 

I Bi amie (fays Sic William Staur ford, in his“ Pices del Co- 
& ron” p. 134) © eft un ctunterplec n Clergie.“ (Lan bard calls 
it an © ungad y and popiſo Caunterplea,”” Eiren. p. $35.) e. 8 
„dire, que cefſtw', qui demaunie le privilege de fon Clergy, 
« fui't . ſpouſe à un fee, a tiel lieu, d-yrz tiel diccer, et que 
«© Je dit ſeme mariſt, et ad t euſe aner feme, Cc. 
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tion of royal Prerogative, above- mentioned, 
was certainly iilegal, and therefore muſt 
be eſteemed a bad precedent ; for Mr. 
Barrington himſelf, who cites it, does 
not pretend to juitify it ; and I Enow that 
he will as readily allow, that one bad 
precedent cannot juſtify another; fo that 
his adding ſtill more precedents of the 
fame kind adds no weight to his argu- 
ment, becauſe the aythority of Prece- 
dents maſt always be weighed and go- 
verned by Firft-Princip/es and con/Ciutie 
anal Law ; otherwiſe we ſhould be liable 
to adopt the molt dangerous doctrines, 
fince there is nothing % lad but that a 
Precedent may be ound for it! 


The 


Tus the intention of the Rowi Church wir appa- 
teutly. Liabelical; under a (:.!fe pretence of extiaocdi- 
nary purity, to diſcoura ES 4artvfu l ILirriages, arg 
thereby enſnare mankind, trough their natvrol frail- 
ties, into real palluiine and it is notorious : hat the 
papiſh tenet of fehiduing i marry” is one of tha 
Litiaguſhing ſcriptural marie of ANTICHRIETD! 
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The ſecond precedent of this nature, 
which he has produced for the ſame pur- 
poſe, fill helps to confirm my obſerva- 
tion on the other fide of the queſtion : 
for this precedent is nothing lefs than the 
Order of King Charles the Firſt, in 
the zd year of his reign, to the Trea- 
« furers and Chancellors of the Exche- 
quer, both of England and Ireland, 
c by which they are directed to increaſc 
cc the duties upon Iriſh exports ; which 
« ſhews” (fays he) © that it was then 
«< ;magined, the King could tax Ireland 
« by his Prerogative, without the inter- 
« vention of Parliament.” — Now, the 
. precedent © ſbetos indecd (as Mr. Bar- 
rington juſtly remarks) that it was 
& then imagined,” &c. that is, it eto 
that this falſe doctrine © was then imagin- 
4 ee” by the King and thoſe wretched 
Courtiers, who, either through ignorance, 
or wickedneſs, or both, betrayed him 

with 
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with their unlawful counſels ; but it by 
no means © ſhews”* that ſuch an arbi- 
trary proceeding was really Law at that 
time, any more than it is at preſent! for 


the very fame volume of Rymer's Faz- © 


dera, (viz. tome xviii.) that contains 
alſo other precedents of the like autho- 
rity, © which equally fbew that it was 
& then imagined the Ring could ax EVEN 
ENGLAND ITSELF © by his Preropative, 
4 without the intervention of Parliament.” 
———Sce A Declaration of bis Majeſ- 
“ ty's cleere intention in requiring the 
* ayde of his loving ſubjects in that way 
« of Loane (36) which is now intended 
„ by bis Highneſs.” Tome xviit. p. 764. 
Nay, 


(36) The compulſive means, u::d on this occaſion, 
to extort money from the people, fifa iently dem ine 
firare that © the *. y of Lyans, u (was then) 
„ intended by bis Highn:ſs' mow »t 11 an end 
of the meſt yore iy narwe! Mary pc ple v re im- 
priſcned, and many others prefiſee 1 inh. and 
fea ſervice, for reiufitg i contribute. See Ruth wo rrh's 

Ccllectien, 


= =» 
Nay, © it was then imagined” (it ſeems) 


cal- 
led 


Collection, vol. 1, p. 426. Sir Thomas Wentworth 
(afterwards Lord Strafford) was one of the fufferers on 
this occaſion, for be ⁊uas impriſoned, by the Lords of 
„the Council, for re/ufing the Royal Lian.” Supple- 
ment to the new and general Biographical Dictionary, 
p. 474- ** His Majeſty demanded of the City of Lon- 
don the loan of an hundred thouſand pounds.” Ruſh- 
worth's Collection, vol. 1. p. 419. If ſuch precedents 
were to be admitted, or allowed any weight at all, in 
this argument, the very ſame reign would afford prece- 
dents ſufficient to render the King of England as de ſpo- 
tic as the Emperor of Morocco! In the fourth year of 
this reign, © the King's Commiſſion” was iſſued * to 
* the Lord- Treaſurer and Barons of the Exchequer, 
«© and to the Cuſtomers of the ports,” to collect Ton- 
nage and Poundage without authorityot Parliament. — 
„% Know ye, that we, by advice of eur Lords,” (bat 
is, the Lords of bis Cauncil, mentioned in the beginning 
of the Cammiſſion,) declare car Mill, that all thoſe 
duties be levied and collected as they were in the 
% time of our father, and in ſuch manner as we ha¹ 
« appoint: and, if any perſon refuſe to pay, then aur 
« Will is, that the Lor-Freaſurer all commit to pri- 
« fox ſuch, fo refuſing, till they conform themſelves : 
% and we give fuil Power tu all cur officers, from time 
* to time, to give aſſiſtance to the farmers of the fame, 
® ASFULLY AS WHEN THEY WERE COLLECTED 
© BY AUTHORITY OF PAARLIANK ENT.“ Ruth- 

worth, 
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led themſelves the King's Friends,” — 
that the King could not only tax his Eng- | 
liſh Subjects by his Prerogative, but chat 
he could alſo ſeize, impriſon, try, and 
even HANG them, by martial Law, without 
Fudge or Jury: 


The very fame volume of Rymer's 
Fadera (tome zviii.) affords ſeveral au- 
limited Power by the King's Commiſſon ! 
viz. one for the county of Suſſex, p. 
751; another for the whole county of 
Kent, p. 763; and a third for the town and 
county of Southampton, p. 804 : 2 


worth, vol. 1, p. 669. —Here the Neglect of the 
« Authority of Parliament” is openly avowed, though 
the forgetful Monarch was bound under a folemn oath 
at his coronation, to maintain the laws of the land! 


(37) The Commiſſioners were impowered not only 
to uſe martial Law * againſt ſoldiers and mariners,” 
bu: alſo againſt * oTue & iſolate perſons, joining with 
them, or any of them ;” whereby, under the latter de- 
nomination, a wav was opened to render all other per- 
fon; (befides ſoldiers and mariners) liable to the un- 

| certain 
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and therefore, as it would be partial to 
admit an arbitrary precedent as an evi- 
dence on one fide of the queſtion, Ci. e. 
_ againſt Ireland,) without weighing, at 
the ſame time, the ſimilar precedents in the 
ſame unfortunate reign, which equally 
affect the other fide of the queſtion, 
(I mean the Privileges of the Englith 

Legiſlature.) 


_ deciſions and hafty rigour of martial Law! Any man 
whatever might be unjuſtly charged as a ifſotute per / on 
&c. and the accuſation alone, whether true or falſe, was 
tuſficient to diveſt the perion accuſed of all the privi- 
leges of an Englith fubjeR, at the very time when he 
ſtood moſt in need of them! So that, if the Kirg's 
Commiſſioners ſhould happen to diſlike any particvlar 
perſ en within the county, or limits of the juriſdiction, 
expreffed in their Commiſſion, it was pyſiin!e tor them 
to promote ſuch an accuſation, and thereby renter 
themſelves Judges in their s cauſe ; ſince the K 3 
Commiſſion (contrary to his Majeſty's m. Hf un en- 
gagement, before God. at his cocana ion) d pied 
the accuſed ſubject ot a legal Trial and the 4 Proc -is 
ol the Law. the only d<.cnce of he innocent, E, ſubiti- 
tuting an illegal Proceſs in lieu fic! Ard 1c boitor 
of this monttrous vfurpaiicn of power vas much in- 
creaſed by the foll/ wing circuu tince, that ne Crime 
mithorers were expreſs} wniheried, by their Cn 
miſſions. to ** erect Gal or Ge, an in Sac 
** fe! 


& 
Legiſlature,) we muſt neceſſarily ex- 
clude, from the preſent enquiry, the 
molt diſtant idea that Mr. Barrington's 
24 Precedent, fer taxing Ireland by Prero- 
gætide, can poſtzbly afford the leaſt evi- 
dence againſt the jw? Rights of the Sub- 
jects in treland ; for, if ſuch Precedents 
are admitted to prove any thing at ail, 
they prove too much; for they equally 
4 ſhew that it was then imagined the Ing 
* could tax and oppreſs even England it- 
ell, as well as © Ireland, by his Prero- 
& gative, without the intervention of Par- 
* liament ;”” and I am very fure that the 
worthy writer, who unguardedly cited 
from Rymer thc . bove- mentioned Prece- 
dent againſt Ireland, would be as zealous 
to oppoſe any ſuch doctrine as myſelf. 


His 3d Precedent is ſtill more deſti- 
tute, if poſſible, of legal evidence. 
What would have been the anſwer of 
the Engliſh Legiſlature, (ſays he,) in 

the 
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© the year 1650, to the late claim of 
© Independency in the Cclonies, will 
© appear by the preamble to an Ordi- 
© nance of the 3d Oct. of that year: 
—£© Whereas in Virginia, and the iſlands 
« of St. Chriitopher's, Nevis, Montſerrat, 
« and divers other lands and places in 
* America, which were planted at the 
& coſt, and ſettled by the people and 
* authority, of this nation, which are 
and ought to be fubordinate to, and 
dependent upon, England, and hath 
« ever fince the planting thereof, and 
© ovght to be ſubje ct to ſuch Laws, Or- 
. ders and Regulations, as ſhall be 
* made by the parliament of England ;** 
p. 146. 


But though this was indeed the opi- 
nion of what Mr. Barrington calls the 
& Exgliſb Legiſſature in the year 1650,” 
yet no juſt argument can be drawn from 
thence 
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thence with reſpe& to the preſent queſti- 
on, (viz. the pretenſion to bind Ireland 
without Repreſentation or Aſſnt ;_) becauſe 
it affords as good an argument, as the o- 
thers abo e- mentioned, for binding even 
Engl-nd itſelf, without any Repreſentation 
or Aſent at all, ſince the ſaid Legifla- 
ture (as it is called) was totally defec- 
tive in every point that is eſſentially ne- 
ceſſary to conſtitute an Engliſh Legi/la- 
ture; for (beſides the total ſuppreſſion of 
the legal Rights of the Crown to a Share 
in the Legiſlature ) even the neceſſary 
e of the whole body of the People 
was alſo excluded, ſince it is evident that 
neither the Lords nor the Commons of 
England were repreſented in that packed 
junto of Hypocrites which was then call- 
ed the © Fygliſb Legiſlature ““ for after 
the violent icizure of 41 Members of the 
Houfe of Commons (38) by the Army, 
on 


38) In Ruſhworth's Colle ion, 4th part, vol. 2, 
p. 1355, we read the names of the Members impri- 


foaeu by the Army, which were inſerted in © the Hu- 
. 
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en the 6th of December, 1648, and the 
forcible excluſion of about one hundred 
more, (39) by the fame unlawiul power, 


on the following day, (preparatory to the 
Megal trial and murder of the King in 


1648-9,) the Long-Parliament no longer 
repreſented the ration, but was merely the 
Repreſcntative of a moſt dangerous ftand- 
ing Army ; for fuch the national Militia 
was then become ; the ſeveral individu- 
als thereof having, by a conſtant milita- 

| ry 


« poſals and Defires of the Army,” preſented that day 
to the Parliament by Colonel Whaley and other offi- 
cers ; and in Mr. Ruſhwonth's Diary for the next day, 
Dec. 7, we find the following Memorandum relating 
to that tranfaCtion : vis. ** The Members ſeized on by 
* the Army were this day rem ved from Mr. Duke's- 
* houſ:, (commonly called Hell,) in Weſtminſter, 
*© WHERE THEY WERE ALL LAST NIGHT, to 
* two inns in the Strand, viz. the King's-head and the 
«© Swan, and there have @ guard upon them ;” p. 1356. 


(39) Le 7 de Decembre les Membres des Com- 
%munes, en fe rendant à leur Chambre, y trouvereat 
« à la porte en dehors et en dedans une garde qui en 
«++ emp6cha un grand numbre d' entter. Le Comte de 
Clarendon dit qu'il y en eut environ cent à qui on 
< refufa Fence.” Rapin, tom. 8, liv. 21, p. 707. 
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ry Service for a few Years (40) (viz. 
from four to fix Years) acquired a fixt 
diſlike and contempt for thoſe uſeful em- 
ployments by which they were formerly 
enabled (whilſt a mere militia) to earn 
their bread, fo that they now acknowledg- 
ed no profeſſion but that of arms, and 
conſequently were now become a regular 
Aanding army of mercenaries, with a fepa- 
rate intereſt of their own from the reſt of 
the nation (41); and a tending army, by 

whotn- 


(40) The orders of the Lords and Commons for 
raiting the militia to oppoſe the King's commiſſions of 
array were dated in 1642. See Ruthworth's CoVec- 
tion, part 3. vel. 1. p. 678, 679, 684, 683, 689, and 
765. 


(41) * Les cfficiers et les ſoidats compre- 
* nojient bien qu'on vouloit fe defatre deux,“ (that is, 
the war being at an end, the Parliament was inclined 
to reduce the number of regular trocps by Gegrees,) 
et que la pläpart n'cient gueres en Etat Caller 
«« reprendre leur ptoſeſſi ns, apres avoir Ce quatre cu 
*cinq ans occupex à faire la guerre. I y avoit dans 
« P armee un grand nombre d officizys qui n' Etotent 
<& avant la guerre que d.s artiſuns, et qui ne voyoient 
qu avec peine quils alloient tte reduits à quitter 

« {Tur 
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whomſoever paid, muſt ever be dangerouz 
to conſtitutional Liberty and Law. 


The army were, indeed, the nominal | 
ſervants of the Parliament, but were ne- 
vertheleſs the abſolute Lords and fove- 
reign Directors of the fame, having ejec- 
ted whomfoever they thought proper, 
and thereby modelled the national Re- 
preſentative into a repreſentation only of 
their own body and party, (as has been 
faid,) fo that it ceaſed from that time to 
deſerve the Name of a Parliament or 
« Legiſlature,” being a mere tool of mi- 

lita:y 


es leur emplois qui leur donnoient de Fautori &, et à 
* reprendie leurs ant iens mers pour fe wiler, come | 
* me auparavant, dans la foule du pctit peuple. 
« Ces gens 14 le meine que ceux que les indeperdans 
« aycient at rea Cans leur parti, etcient diſpoſe | 
% z rout entreprendre, pour ncire pas obligez à 
„ changer la maniere de vie qu'ils av3ient mence de- 
c puis © wiques arnëcs. Cr: mwe!l donc, et les c- 

* ejers de fon parti, proficant de c tte diſpoſition, 
* attachztrent A intpirer à Parwc: wa efprit de me- 
* contenten ent cre bes deux chambres, en quis ne 


rẽuſſirent que trop bien. Rapia, tom. III. p. 379. 


A. &. 

litary power, which was permitted to fit 
for no other purpoſe than that of lending 
a pretended parliamentary Authority to 
the arbitrary meaſures and wicked reſo- 
lations of an illegal Council of War ; 
as if the mere Name of a Parliament 
without the thing itſelf (a due Repreſen- 
tation of the people) was ſuſſicient to 
authorize and juſtify the moſt deteſtable 
Deſpotiſm! The whole proceedings of 
the Council of War, from the time the 
King was ſeized at Holmby, (though he 
himſelf was deceived by their temport- 
ing dithmwlation,) clearly proves their 
fixed intention to proceed to extremities, 
contrary to the declared ſentiments (42) 

of 


(42) See the Votes of the Commons on the 28th 
of April 1648, wis. . That the Government of 
* the Kingdom ih uld be ſtill by King, Lords, and 
Commons. 2. That the ground-work for this Go- 
*« vernment ſhou!' be the propoſitions laſt preſented 
to the King at Hemp 2. Curt; and, 34%'y, That 
don member of the Huf thail have leave to ſpeak 
* f:::17 to any Votes, Ordinances, or Declarations, 


* coacermag 
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of the former Parliament, as well as of the 
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© 


* concerning the King.” &c. Ruſhworth's Collect. 
part 4. vol. 2. p. 1074. 
Tueſday, Tum 27, 1648. 
(43) © This day a Petition from the Lord Mayor, 
« Aldermen, and Common Council of the City of 
% Lonilum was preſented to both Houſes of Parliament; 
s the ſubſtance thereof, for ſatisſaction of thoſe that 
„ have not ſeen the Petition, take bricfly thus: 
That a perfonal treaty may be obtained betwixt 
* his Majeſ y and both Toufes, in ihe Ciry of London, 
or ſome other convenient place, where it may be 
* moſt for the Hinnur of bis Majeſly's Riyal Perſon, 
and preſervation of the Parliament, as their hondurs 
„thought fit z unto which treaty they humbly de- 
fire our brethren of Scatlund may be invited ; that 
% fo according to the du'y of eur alligiunce, proteſia- 
* tion, folewn Hague, and Covenant, bis Maj:fy s 
« royal perſon, bono r and eſtate, may be freſerved ; 
% th. power and privileze of Parliament maintained ; 
* the juſ Rights and Liberties of the Sul jefts reſtored ; 
«© Religion and C:vcrainent of the Church in pu- 
« rity eſtabliſhed ; all liif-rences may be the better 
* compoled, and a firm and laſting peace conclud- 
ed z and the Union between the two Kingdoms 
continued, according to the Covenant 3 aLL 
* ARMIES DISBANDED ; and all your ſoldiers juſt 
< arrears ſatisfied ; the Kingdom's burthens eaſed, 
and 


ff © OW 
of almoſt the whole preſbyterian party, 
(including at that time a very great majo- 
rity of the people,) who were carneſtly de. 
firous to maintain the antient conſtitution 
of State, by reſtoring the King to ſuch a 
ſhare of /imited Power as they . 
conſiſtent with their own fafety : But, alas! 
leſs zealous to maintain = kn As. 
impriſoned for the like 22 
fions; ſo that the arbitrary proceedings and 
injuſtice of the King, in the beginning of 
his Reign, were ſeverely repaid in kind by 
——— ac 
« Government thereof, by the good 
oy... — hy and Cuitoms, happily ad- 
4 canced.” For this, beth Lords and Commons, re- 
ſpectively, thank the petitioners for their good affec- 
tion to the Parliament, and ſignify their concurrence 
ia the fame ſentiments. Ruſhworth, part 4. vol. 2. 
p. 1167, and 1168. | 


[ 


In the beginning of 1653, the artful 
Cromwell found himſelf ſo well eita- 
bliſhed in his military poſt of General, 
or Imperator, of the ſtanding Army, (for 
ſuch is the original root both of the name 


and power of Emperors, that he ven- 
tured 


(44) Tai deja dit, que le Parlement n'avoit dau- 
©: tre appui gue Þ Amte. C'ttoit par le men de ] Ar- 
unte qu'il tenoit la nation dans le ſervitude.” Rapin, 
tom. 9. . 57+ 


1151 J 
tured, by dint of his military authority, to 
turn the deſpicable mock Legiſlature out 
of the Parliament-Houſe (45), and, by 
the fame redoubtable authority, choſe 


another junto, conſiſting of 144 Mem- 
bers, without conſulting the Nation at all, 
be ſtill more obedient in repreſenting and 
12 fulfilling 

[45] Cromwell, „ apres avoir concerte 
« tqutes choſes avec les principaux officiers, ſe rendit 
« au Parhament le Avril, accompagne d'un petit 
&« nombre & officiers et de ſoldats, et fans autre pream- 
« bule il dit aux Membres du Parlement, qu'il venait 
« mettre fin à leur autorite dont ils avoient fait un 
% mauvais uſage, et que, fans deliberer, ils euffent a 
«« ſe cifſoudre fur le champ. Eu meme temps les g- 
« ciers et les ſoldats entrerent, et ſe tinrent à la porte 
« pendant que les Membres fe retiroient hors de la 
« Chambre. A meſure qu'ils fortotent, Cromwell di- 
6- ſoit à Tun, qu'il Etoit un yvrogne, ⁊ un autre, qu il 
« etoit un voleur, fans en epargner aucun de ceux 
« qu'i} connoiſſoĩt pour ſes ennemis. Eafuite, il donna 
„ garder la Maſſe, qu'on porte devant FOrateur, à 
« un de ſes officiers, et ferma les portes à la clef. 
6 Cette action Etoit extraordinaire, mais elle ne l' &toit 
« pas plus que celle que l Genera! Fairfax avoit fait 
„% peu d' annees auparavant, lors qu'il avoir far ch. er 
4% fe la Chambre et empriſonner les Membres AE E- 
© TOIENT PAS AGREABLES AT AT mec.“ Ib. p. 59. 
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Talflling the Will and Pleaſure of its mi- 
tary Conſtituents : This wretched Af- 
ſembly, though in the higheſt degree 
defpicable in itfelf, was nevertheleſs in- 
veſted with fvercign AuTnorITY (46) 
over England, Scotland, and Ireland, by 
an inſtrument drawn up expreſsly for 
that purpoſe, and figned by the Genera! 
{Cromwell) and the principal Officers of 
the Army; fo that we have here an un- 
deniable precedent for governing Eng- 
land, Scotland, and Ireland, without the 
| Repreſentation and Aſent of the Peopic of 
any of theſe kingdoms ; and yet no one 
will pretend to fay, that the fame can 


Juſtify any future attempts to deprive 
either 


(46) Ces ndureaux Sun verainss etant aſſembler au 
<< jour marque, Cromwell les harangua, et, apres avoir 
. fini ſon diſcours, il leur delivra un inftrument en 
% parchemin, figns par lui meme et par les principaux 
4 officiers de P Armee, par lequel on leur deſeroit Au- 
* ftorit Souveraine. Cet ecrit portoit, que tows l Su- 
1 jets d Angleterre, d Ecoſſe, et & Irelande, Etoient tenus 
* de leur obeir, juſqu au, 3-13 de Novembre de 
„ Pannee ſuivante 1654, c'eſt à dire, pendant un an 
Let quatre mois,” &c, Ibid. 61. 
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either the people of England, Scotland, ov 
even of Ireland, of their juſt right to a freo 
and frequent Repreſentation in Parliament. 
Now, © the Engliſh Legiſlature of 1653, 
(for the Title is not leſs due than it was 
in 16 50,) having continued their fittings 
for about five months, diffolved them- 
ſelves, and returned the inſtrument cf 
their Sovercignty to the General and his 
military Councit. (47) And, two days 


afterwards, the Council of Officers, by 


virtue of this devolved authority, which 
the ſham Parliament (of their own cre- 
ating and appointing) had re-delivered 
into their hands, were pleaſed to declare, 
that, for the future, the Government of 
the Republic (48) (plainly meaning, as 
13 appcarz 


' (47) on che 3; of December, 1633. Ibid. p. 63. 


(48) Deux jours apres, le Conſeil des Officiers, en 
vertu de Tautorité que le precedent Parlemeny” 
(meaning the junto of 144 perſons, conflituted and cho- 
fen merely by the General, or by the Army) ©* venoit de lui 
** deſerer, declara,qu'i Favenir, LEGouvexnuent: 

* Dy 
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appears by the event, not only the ſove · 
reign executive Power, but alſo the full 
and ſupreme /egi/ſative Power of the Re- 
public, or three united Kingdoms, for a 
certain time) (49) ſhould rede in one 
Angle perſon, namely, their own military 
Commander, General Cromwell, whom 
they inveſted with the title and power of 
Protector of the three Kingdoms. I 
have thus far purſued the hiſtory of 
thoſe arbitrary times, as well to ſhew 
the danger of Keeping a ffanding Ar- 

my, 


* DB LA REPUBLIQUE refideroit DANS UNE 8 - 
„ CLE PERSONNE, favcir, dans celle d' Olivier 
Cromwell, General des Armies d Angleterre, d Ecoſſe 
« et Irlande; et qu'il auroit le titre de Notecteur des 
0 trois Royaumes, et qu'il ſeroit aſſiſtè d'un confeil de 
«« 21 perfonncs.” Rapin, Teme ix. p. 64. 


(49) Vis. from the 35 Dec. 165 3, to the , Sept. 
1654, as appears by the ft and 8th Articles of what 
this zz/i:ary Council were pleaſed to call an Ad of 
% Government, thereby proving their own uſurpation 
of the ſupreme legiſlative Authority ; which Authority 
they were afterwards pleaſed to lodge in the fongle per- 
fon of their General, by the th and 8th Articles of the 
faid ** 47 of Governmans.”” Ibid. p. 64. 


* 


hh 


C605 
my, (50) and of permitting à nationa? 


Militia to become ſuch, (51) as to de- 
I 4 monſtrate 


(50) I might have ſaved myſelf much trouble, upon 
this point, had I been aware, when I wrote the fore- 
going pages, that the danger of keeping ſanding Armies 
had been fo well enforced by Mr. Quincy, in his Ob- 
ſervations on the Boſton Port Ei!f. That ingenious 
and ſenſible Writer bas very judiciouſly collected a 
number of unqueſticrable examples upon the ſubject, 
which, together with his own pertinent obſervations 

upon them, demand the moſt ferious attention not 
only of every hyal Engliſh — at this time, but 
of a!! friends to mankind in general. 

(51) The example of military Tyranny which I have 
already recited, demonſtrates the great danger of per- 
mitting any part of a national Militia to be abſent, 
longer than is abſolutely neceſſary, from the particular 
county or d&firi# to which it properly belongs; for, 
as ſoon as /Militia-men begin to depend upon their Fay, 
or Salle,“ * inficad of their induſtry and the regular 
daily employments which they followedat home, they 
ceaſe to be the conſtitutional defenders of their coun- 
try, and become mere Saliliers (“ So'dats”) or Merce- 
naries: and therefore, as it is now reported that great 
Pains, are, at this time, taken, in the ſeveral American 
Colonies, to renew the ancient diſcipline of the AGlitia 
in their reſpectire provinces, it is a matter of great 
conſequence, (as well for their own internal happineſs 
and liberty, as for the preſervation of peace and union 


* * DiGienncire Militaire,“ yp. 417. 
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of the Precedents which have been cited 
to juſtify the fatal pretenſian of England 
to govern Treland, and the other Colo- 
fent of the reſpective inhabitants; for we 
might as well enquire < what would 
* ave down the cover of tr MP 

« Legiſlature in the year 1653,” when 
the whole Legi/lature was compriſed with- 
in the narrow compaſs of Cromwell's 
: own 


with the mother-country, and a continuance of that 
due conſtitutional ſubjection, to the Crown of Great- 
Britain, which is the true intereſt of all parties, as it 
connects every branch of the empire, and inſures mu- 
tual confidence and protection againſt foreign enemies, ) 
that no perſons whatever be allowed the rank of O- 
cers, in any of their provincial Regiments of Militia, 
unleſs they have a competent fortune, either in Land 
or Money, to enable them to live comfortably, without 
military pay, left they ſhould ever entertain a ſeparate 
Intereft from that of the public, and, like the degene- 
rate Militia under Cromwell, enſlave their country! 
Even a common Militia- Mun is not properly quali ed 
tor that public Truſt (for ſuch it is) unleſs, from his 


firvation in life, or as the maſter of a family, he has 


ſome permanent intereſt in the welfare of the commu- 
Kity, 


(52) * Ainfi ce Parlement, qui dans ſoa commence- 
ment avait e e compoſe du Roi, ꝗ une Chambre d en- 
„ viron fix-ringts Seigneurs, et d une Chambre des 
Communes, oũ il y avoit cing cens treice Deputes, fe 
vit reduit 4 une Chambre des Communes compoſce 
„ denviron quatre-V:ng's [embrer, dont il y en avoit 
ttès peu qui, au commencement de ce Parlement, 
** euffent cinq cens liures ſterling de tente. Cependant 
* ces membres, quotqu'en fi petit nombre, s attribuoi- 
ent le nom de Parliament, et agilſoir comme ayant 
* 16101, dans leur corps, le pouvoir qui avoit aupara- 
vant reſic C dans le Roy, dans les Scigneurs, et dans 
les Communes. Cela pourroit parc itre fort ẽtrar ge. 

| «+ 
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lament) were indeed choſen by a ſmall 
part of the people of England, yet the 
legal Repreſentation, even of that fmall 
part, was owt of date and void, from the 
length of time that the faid Repreſenta- 
which was about ten years; whereas 
It is well known that the due effect, or 
virtue, of popular Repreſentation, was 
formerly ſuppoſed to be incapable (ke 
ſome annual fruits) of being ſo long pre- 
ſerved in uſeful purity, without a ſeaſon- 
able renewal, (53) from time to time; 

ſo 
« { on n Etoit pas deja informe de ce qui s'Gtoit paſee, 
© ot de ln terreur que L'ArxmE's inſpircit d tout te 
„ onde.” Rapin, tome ix. p. 4. 
(53) The ſenſible and patriotic author of the ©* Let- 
© ters from a Farmer in Pennſylvania to the Inhabi- 
<* tants of the Britiih Colonies [1774],” remarks, in 
2 note on page 103, that, the laſt Iriſb Parliament 
continued thirty-three years, that is,” [ſays he,] 
during all the late reign. The prefent Parliament 
«« there has continued from the beginning of this 
« reign, and probably will continue” I ſays be] · to 
« the end !” 
Tb is indeed, as be juſtly calls it, = moſt ** per- 
n particularity,” it being a greater defect in the 
* 


— 


ſo that our a B. '* (imi- 
tating Nature) required alſo an annual (54) 


conflitutional Liberttes of Ireland than any other that 
I ever heard of; and, as it is apparently contrary to 
the intention and legal conſtitution of Parliaments, 
muſt neceſſarily reflect the greateſt diſhonour on thoſe 
perſons, whoever they are, that have introduced this 
monſtrous infringement on the natural Rights of the. 

Theſe excellent Letters, which contain much ſeaſon- 


able ĩnſtruction, are faid to be written by John Dick- 


infon, Efq. the ſame eminent Author to whom thanks 
were molt deſervedly given, by the Committee for the 
Province of Pennſylvania, on the 21ſt of July laſt, . 
* for the great aſſiſtance they. had derived from the 


application of his eminent abilities to the fervice of 
„ his country, in” (another) performance,“ fince - 
publiſhed, intitled, A new Effay” (by the Pennſyl- 


vanian Farmer) on the conſtitutional Power of 
* Great-Britain over the Colonies in America,” Cc. 
And the ſaid Committee, with great juſtice and pro- 
priety, recommended that performance, as highly 


« deſerving the peruſal and ferious conſideration of 


every friend of liberty,” c. 


(54) Sir Edw. Coke, in bis 4th lift. p. 9, ſpeaking 
of © the matters of Parliament,“ it furms us of the rea- 


ſons ufually exprefſed in the wris for calling a new 

Parliament; as pro quibuſd un arduis urgentibus ne- 

* go. is, nos ſtatum, et celer ſionem regni noſtri Angliæ, 

et Ecclefiz Ang. icanæ cnocernentibus quoddam par- 

* lamentum noſtrum, Sc. teneri ordinavimus,” c. 
| And 


—— 
— re — 
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renewal of their parliamentary Repreſenta- 
tion, as being neceſſary for the maintenance 


of public virtue. 
Thus 


And he adds, in the next paragraph, Now, for as 
„ much” (fays he) as divers Laws and Statutes have 
«© been enacted and provided for theſe ends aforeſaid, 
„and that divers miſchieſs in particular, and divers 
* grievances in general, concerning the honour and 
„ ſafety of the King, the State, and defence of the 
% Kingdome, and of the Church of England, might 
„de prevented, an Excellint Law was made, anno 36 
« Edw. III. c. 10. which, being applied to the ſaid 
% Writs of Parliament, doth, in a few and effectual 
% words, fet down the true fubje& of a Parliament 
in theſe words: For the maintenance of the ſaid ar- 
* ticks «nd ffatutes, and redreſs of divers miſchiefs and 
« grievances which daily happen, 4 ParLiamexT 
* SHALL BE HOLDEN EVERY YE4R, as another 
time was ordained by a ſtature.” M hich Statute, 
dere referred to, was made in the 4th year of the 
fame reign, cap. 14. Item, it is accorded, that a 
*+ Parliament ſhall be holden zvEayY YEAR once, 
** and more if need be.” But Sir William Blackftone 
tuppoſes that the King never was © obliged, by theſe 
+ Statutes, to call a new Farliament every year ; but 
only to permit a Parliament to fit annually for the 
** regreſs of grievances, and diſpatch of bufinefs, if 
need be.” (1 Com. c. 2. p. 153.) 

It is too true, indeed, that our Kings, in general, 
d not think themſelves © ob/iged, by theſe Statutes,” 
as they ought in conſcience to have been, for the ſafety 

of 
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Thus the third Example, given by this 
learned gentleman, for taxing Ireland 
and Virginia, &c. without the affent of 
the 


of their fouls,) * to call a new Parliament every year :* 
nay, it is certain that many of them wouldnever have 
called a Parliament at all, bad they not been © obliged” 
by neceſſity and the circumſtances of the times. But by 
what authority could a repreſentative in oneparliament 
take his ſeat in the next annual Parliament without re- 
elect ian, before any laws were made for lengthening the 
duration of Parliaments? And beſides, if the King 
did ** only permit a Parliament to fit annually,” &c. 
by what authority could the Parliament be convened at 
all, under ſuch a circumſtance, ſeeing that a mere per- 
miſſion to fitexC'udes the idea of a prorogation from year 
to year? However, the learned Commentator himſelf 
very juſtly obſerves, in a preceding page, (150) con- 
cerning the manner and time of aſſembling” that 
the Parliament is regularly to be fummoned by the 
« King's Miri or letter, iſſued out of Chancery.” And 
it is well krovn that theſe writs were not addreſſed to 
the knights, citizens, and burgeſſes, elected for any 
former Parliament, but to the Sheriffs alone, to cauſe 
Knights, Citizens, &c. to be electel; for, when the faid 
Acts were made, ſuch an abſurdity in politics had ne- 
ver been conceived in England, as that of entruſting 
the Repreſentation of the people, for a term of years, 
(as at preſent,) to the perſons elected! On the con- 
trary, when the buſineſs of each Seffions was finiſhed, 
the Parliament, of courſe, was at an end; and there- 
fore Lord Coke did not ſpeak in vain, when he men- 

tioned 
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the reſpective inhabitants, is manifeſt. 
ly illegal ; fince it muſt appear, that 


what 
tioned © the excellent Law” (wiz. the Act for annua! 
«« Parliaments) being aff lied to the ſaid Writs of Parlia- 
% ment, &c. beſore recited. 


— A man of fo much good ſenſe, learning and judge- 


ment, as Sir William Hlackſtone is maſter of, muſt be 
well aware of the pernicious effects of inveſting the 
repreſentatives of the people with a legiſlative power, 
beyond the conftitutional term of 4518012 828810, 
without Re- election; and therefore ] cannot but be ſur- 
Prized at the unguarded manner in which he has ex- 
himſelf in his Comment on the tw: excellent 
Statutes of Edward III. for annual Parliaments ; wiz. 
that the King is not, or ever was, vbliged by theſe 
* Statutes to call a new Parliament every year,” &c. 
He has cauſed the word new to be printed in Malics, as 
if he meant thereby to inſinuate, that the Legiſlatures 
of thoſe early times were not unacquainted with ous 
modern idea of conferring on the popular repref nta- 
tives a kind of continued ſe naturial dignity, without 
Re-elefion, for ſeveral years togetner ; whereas he 
cer -inly mu bave known that this corrupt metern 
practice has pi: tuced a new order f men amongſt 
us, a in ſt darg-rous incrcale of ariftocraiical power, 
which was entirely unknown to our Anceſtors in the 
glorious reign of Edu: ra III. If he could fhew that 
there der We x Parliament, in thoſe times, tat was 
nat a Nt w Puri ment, his Comment might he juſti- 
fied! ut , '5 notorious hat Writs were iffued to 
the Sheriff. © r neau Elections, almoſt every year dur- 
ing that whole reign: The W rits, for the moſt part, 

| are 
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what he calls the Engliſh Legiſlature, 
in the year 1650,” was totally void of 
Cveny 


are ſtill preſerved with the Returns upon them. In the 
catalogue of Election-Writs, which Prynn has given 
in his Brevia Parliamentaria Rediwiva, p. 4 to 6, there 
is an account of Writs iſſued for zew Elections in eve- 
ry year of that King's reign, between his 34th (when 
the laſt AR for annual Parliaments was made) and his 
5oth year, except 3. viz. the goth, 41ſt, and 48th 
years; in which years the Records of Summons to the 
Prelates and Lords of Parliament are alſo wanting, as 
appears by Sir William Dugdale's perſect Copy of 
„ Summons to Parliament, of the Nobility,” &c. 


And yet this affords no abſolute proof that Parlia- 
ments were not held in thoſe very years for which the 
Writs are wanting ; becauſe the bundle of Writs for 
the faid years may have been left or miſlaid. 'The only 
wonder is, that more have not been abſolutely loſt, 
when we confider the very little care that had been 
taken of them; for Prynne found many of theſe Writs 
ciperſed amongtt a vaſt miſcellaneous heap of other 
records on various ſubjects, (as he himſelf relates in 
his Epiſtle-Dedicatory io King Charles II. of his Bre- 
Tia Parliar.entaria Red viva) calling the ſaid heap a 
* confuſed Chaos, under corroding, putritying cobwebs, 
* duft, and filth, in the d>rkeſt corner of Czfar's Cha- 
« pel in the ''/hite Tower, as mere uſelſi Reliques, nat 
* wo thy ts be calendred,” %c. Ard in page 103 of 
thar me work, he ſpeaks of 117 bundles of Writs, 
wireof gf bad only been then lately diſcovered, filed, 
and bundlec, by bimfclf : But many of theſe 117 


[TL] ”7 


* bundles,” (fays he) are net compleat, above half or 
« three parts of the Writs being either rotted, con- 
« ſumed, maymed, torn, or utterly l, through care- 
„ lefſneſs, wet, cankers, or other caſualties; and 
«. ſome of them have not above two, three, or four 
* writs, and one or two but one Writ and Return 
* —_— 
But that there were really Writs for Farliaments, 
even in thoſe three years, which appear to be want- 
ing, at leaſt in u of them, is very certain; becauſe 
it was in the 40th year of this reign, as Sir Edward 
Coke informs us, (4 Inſt. p. 13.) that the Pope de- 
manded homage for the kingdoms of England and 
Ireland, and the arrears of revenue granted by King 
John to Pope Innocent III. whereupon the King, 
jn the /ame year, calleth his Court of Parliament,” Q 
Ac. as Sir Richard Coke proves from the Pariliame:.t- 
Rulls of that year, No. 8, remarking, at the fame time, 
that the Act then made was * never yet printed.” See 
the margin, 4th Inſt. p. 13. And 
la this Parliament it was unanimouſly agreed, by the Pre- 
lates, Dukes, C-1unts, Barons, and Commons (*et la Commune,” and 
agaia, et Communes,” } © that the ſaid King Jobs, ner no 
« other, could put hin ſelf, nor bie Re ln, nor his People, in 
« ſuch Sub jection, without Heir n (* fans aflcnt de eur”); 
* and, it it was done, i wa core without their Aſfent,“ 
(hat is, without the Aſſzat of be Commens ; for the Aſſent of 
the Barons was expreſſed in the Charter, ©* and contrary to bis 
Onth at his Coronation,” p. 14 Whrreupun Lord Coke re- 
marks, in the m*rgin, that © ao King can put himſelf, ror his 
„ Realm, nor his Prople, in fu-b Subj" me, without Aﬀcat 
6 of the Ledi and Commons in Parliament,” &c. 
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ticle: but, ſuppoſing that © the Engliſh 
« Legiſlature, in the year 1650,” had 


been 


And it appears that a Parliament was held alfo in 
the 48th year of this reign, becauſe ſupplies were in 
that year granted to the King by Parliament, as re- 
lated by Sir Richard Baker, in his Chronicle, p. 173, 
cis. in his eight and fartieth year, Id APARLIA- 
«© MENT, is granted him a 10th of the Clergy, and 
a r5th of the Laity.” So that there 1s but one year 
out of ſo many, in which we cannot trace the meeting 
of the annual Parliaments : And annual Writs for new 
EleQions were regularly iſſued for the firſt 18 years of 
the following reign, (as appears by Prynn's © ad 
% part of a brief Regiſter and Survey of the ſeveral 
* kinds and forms of parliamentary Writs,” pages 
116 and 117,) till Richard II. (that wretched perjured 
monarch) had rendered himſelf abjalue. + 

After thefe uaqueſtionable evidences of 
the iſſuing Writs annually for new Elections, it will be 
difficult to comprehend the meaning of Sir William 
Blackſtone's Comment on the ſaid two Acts for annual 
Parliaments : ** Nat that he (the King) is, or ever 
«© was, obliged by thefe Statutes to call a zew Parlia- 
ment every year; but only to permit a Parliament 
tao fit annually for the redreſs of grievances and 
« diſpatch of buſineſs, if need be. Theſe laſt words” 

(fays 


+ His arbicrary proceedings ſoon afterwards occaſioned his 
own Loſe of Power, and total Ejectment from the Throne; fo 
that, netwithſtanting his boaſted Firmneſs in executing his fa- 
yourite mezfures, he was at laſt reduced to the mat abject ac- 
t.a2wiedgemente of his own unwortbin:fs to reign, 
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deen a legal and conſtitutional Parlia- 
ment, yet the Reſolutions he has men- 
g 1 
(fays he) “ are fo oe and vague, that ſuch if uur mo- 
** narchs, as were inclined to govern without Parlia- 
ments, neglected the convoking them, fomertnnes 
** fora very con ſilerable period, under preteace that 
* there was ns need of them,” &c. 

But theſe laſt words” are not jo lo/eand tague as ei- 
ther to juſtify his own explanation of the ſaid Statutes, 
(vis. not to call a new Parliament every year, 
* but only to permit a P rliament to fit,” &c.) or to 
excuſe, in the leaſt degree, the criminal neglects of 
thoſe depraved monarchs who were inclined to govern 
without them: for the words, 5f need be,” cannot, 
according tv the moſt obvious ſenſe of the Act where- 
in they are found, be applied to the main purpoſe of 
the AR, (the holding annual Parliaments,) but merely 
to the remaining part of the ſentence, vi. and more 
* often” that is, and more often, if need be.“ 
The Order, that a Purliament ſball be holen E VERA * 
„ YEAR ONCE,” is abfolute, and the diſcretionary 
power, expreſſed in the words © if need be,” relates 
apparently to the calling Parliaments ** me often :" 
for, if the faid difcretionary words, if need be,” 
could, with any propriety, be applied to the whole 
ſentence, the Act itſelf would have been nugatory 3 
which could never be the intention of the Legiſlature : 
but the true meaning and ſenſe of the Legiſlature is 
very clearly proved by the hiſtories of thoſe times: for 
it is manifeſt, not only that zetw Repreſentatives 
were elected every year (with only one exception) for 
a con 
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tioned would have been totally illegal, 
and amount to no more than a mere vain 


afſertion, 


a conſiderable number of years after the laſt of the faid 
Acts was made, (which confirms the main purpoſeof 
the Acts, wis. the holding annual Parliaments, } but it 
is alſo manifeſt, that Parliaments were frequently 
held © more often” than once a year; S which amply 
coafirms alſo what I have before faid, concerning the 
meaning of the diſcretionary power, expreſſed in the 
faid Act, by the words if need be.” 

Theſe very frequent Elections (ſometimes two, 
three, and four, times IN ONE YEAR) ſufficient- 
Iy prove that the power, delegated by the people to 
their Repreſentatives, continued no longer in force than 
during the Seffion of the particular Parliament to which 
they were ſummoned, which being, once determined,” 
(fays Prynne, uit part of Brief Regiſter, Ac. of Parl. 
Writs, p. 334) * they preſently ceaſed tobe Knights, Ci- 
« tizens, Burgeſſes, Barons, in any ſucceeding Purlia- 
« ments or Councils, unleſs newly elected and returned ta 
« ferwein them, by the King's x = w Writs, as our Laws- 
«© Brooks” (referring to 4 Ed. IV. , 44. Brook, Offi 
cer, 25 34 Hen. VIII. c. 24) © and experience re- 
« ſalue, &c. And therefore Judge Blackſtone's inſi- 
nuation, againſt the calling of a zew Parliament, has 
no real foundation: for, if it was the intention of the 

Legiflature, 

F Writs were iſſued for eleQting 3 new Parliaments in the Gch 
year o Edw. III. 2 ia his iith year, 3 ia his tach year, and 
even 4 in his 14th year; and there appezr to have been 2 neu 


Parliaments in the Ich of R. II. Ste Promme's Brevia Pariie- 
mentaria edi ui va, p. 5 & 6. 


— 168 J 

aflertion, as void of Law and Reaſon as 
it was really of Effet; which is proved 
by 
Legiſlature, in the two Acts abovementioned, that the 
King ſhould ever ſummon any Parliament at all, they 

muſt neceffarily be underſtood to mean a rew Parlia- 
ment on all occaſions; i.e. not only that the regular Par- 
haments, which they ordained ** n be holden every 
« zear once, ſhould be new Parliaments, but thoſe 
alſo that ſhould be ſummoned upon any extraordinary 
unforeſeen occaſions ; which is ſufficiently expreſſed 
in the iſt of the aforefaid Acts, by the words, and 
. more often, if need be.” The ing of the Act is 
unqueſtionably proved by the actual iſſuing of writs, to 
the Sheriffs, for electing Knights, Citizens, &c. for 
#42, three, and ſometimes four new Parliaments, in 
ane year, as mentioned above: And if any perſon 
ſhould object, that ſuch very frequent Elections muit 
be attended with inſuperable difficulties and inconve- 
niences, we may quote the experience of all ancient 
times, as affording ample and ſufficient proofs to the 
contrary ; there being not above two or three caſes 
of elections queſtioned, or comp!ained of, from 49 
Hen. II. ul 22 Edw. IV.” (that is, more than 200 
% years,) for ought that appears by the Retornes or 
„ Parliament-Rolls, and wor $0 MUCH as ONE 
„ DOUBLE RETORNE Or InmDENTUAaE, wheres 
% with all the late Bundles, or Writs, are ſtored, and 
* the Houſe of Commons and late Committees of 
« Privileges peſtered, perplexed, to tie great retarding 
« of the more weighty public affairs of the King and 
Kingdom.“ Prynne, Brevia Parl. Rediv. p- 137. 
| Tis 
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by „the Answer of the Engliſh Legia 
* ture, at Virginia, (then repreſenting 

the 
This enormous evil, the retardment of buſineſs, by 
undue Returns, will not ({ may venture, without the 
ſpirit of prophecy, do aſſert) be remedied by the new 
Regulation for that purpoſe. The Commons were ne- 
ver (in ancient times of Freedom) eſteemed the pro- 
per Judges of theit own Elections, but the King alone, 
that is, in his limited judicial capacity, by his Juſtices 
and his ſworn Juries, in the Courts of Common-Law. 
If my countrymen will ſeriouſly conſider all theſe 
points, they muſt be convinced that the only ſure 
method of healing the alarming diſtempers of our po- 
Hnical Conſtitution“ is to reſtore to the people their 
ancient and juſt Right to elect a new Parliament, 
* every year once, and more often if ned be,” what- 
foever Judge Blackſtone may think of it ! 

No Parliament could have any right to deprive the 
people of this ineſtimable Law, unleſs the Reprefſenta- 
tives had exprefsly conſulted their reſpective conſti- 
tuents upon it; as the alteration was of too much mo- 


ment to be intruited to the diſcretion of any Repre- 


ſentatives or Deputies whatſoever, being infinitely more 
important than ** any new device, moved on the King's 
„ behalf, 

x. the enormous aationsl Debt; the numerous Penſions ; 
the ſecret parliamentary Influence; a ſtanding Army of near 100 
Batta!ions of Foot, beſides Cavalry, in time of peace! Cc. Ce. 
Ec. which muſt render the Effates and Property of individuals 
pr ar ous and inſecure, or finally EAT THEM UP with grow- 
ing burthens, if theſe fatal ſymptoms of the moſt dangerous poli- 
tical canjumptix are not ſpeedily checked and thrown ff. by the 
vb le ſome preſcrip.ions of a free and equa! Repreſentatia of 


THR PzorLE. 
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the People of that province, ) to the un - 
reaſonable pretenſions, before - mentioned, 
of the mock Legiſlature at London; for 

otherwiſe, 
« behalf, in Parliament, for bis aid, or the like ;” for 
the moſt eſſential and fundamental Right of the 20h le 
bedy of the Commons (| mean thePrincipels, not the De- 
puties or Agents) was materially injured by the fatal 
change, and the people's power of controul, for the 
general good of the kingdom, was thereby apparently 
diminithed! fo that, if it is the duty of Repreſenta- 
tives (even in © any new device” of mere aid, or 
* the like” ) to conſult their Conftitution, how much 
more, upon the propoſal of fo material an altera- 
tion in the Conſtitution, ought they to have anſwered 
that, in this new device, they DARE NOT AGREE 
«© WITHOUT CONFERENCE WITH THEIR 
« COUNTRIES!” Theſe are the words of Lord 
Coke who mentions them as the proper anſwer, when 
* any new device is moved,” &c. and he adds, where- 
4% by it appeareth (fays he) © that SUcu Con EER 
* ENCE /s wwarrantable by the law and Cuflome of Par- 
* fFament,” 4 Inſt. p. 14 ; fo that no Repreſentative can 
be juſtified (according tothe Lawand Cuftome of Par - 
lament”) who refuſes to receive the Inſtructions of his 
Conftituents, notwithſtanding that ſeveral very ſenſi- 
ble, worthy, and ( believe) fincerely patriotic gen- 
tlemen have lately declared themſ-)ves to be of a con- 
trary opinion ; but, when they pdrute the ſeveral au- 
thorities which l have cited, concerning the abſolute 
neceſſity of @ very frequent appeal to the ſenſe of the 
*vhole bady of the people, I truſt, in their candour and 
love of truth, that they will alter their ſentiments, 


' 


the Anfwer of the Virginian Legi//ature 


N 7 1 
nere 
c Hh have been TEE ANSWER” (or ra- 
ther what really were THEN CLAUS) of 
the one Legiſlature, without conſidering, 
at the fame time, the real Answer of 
the other, to ſuch vain and unjuſt preten- 
fions, we ſhould lay ourſelves open to the 
charge of partiality / 


The judicious Author of a late © Ap. 
tc peal to the Juſtice and Intereſts of the 
People of Great - Britain, in the preſent 
«© Diſputes with America,“ has reported 


tion of the Monarchy,” (fays he,) 
« the Commonwealth diſpatched a Go. 
« vernor, WITH A SQUADRON, to take 
poſſeſſion of Virginia. He was per- 
emitted to land, upon Articles, of which 
the following is one, and deciffvely 
& ſhews what were their original ideas of 
A their Rights.” Article 4th. VIRGINIA 
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<< ſhall be free from all taxes, cuſtoms, and 
4 impoſitions, whatſoever, and none ſhall 
© be impoſed on them WITHOUT 
« CONSENT OF THE GENERAL 
« ASSEMBLY.” An Appeal, (55) &c. 
PN 29. 


I have dwelt much longer upon theſe 
three Precedents (cited by the Honour- 
able Mr. Barrington) again/t Ireland, than 
I at firſt intended; but the ſeveral diffe- 
rent ſubjects, to which I was naturally 

led 


35) This little tract contains a great 
Rights of mankind, and is highly worthy the peruſal 
of every good cĩtiaen who deſires information concern- 
ing the preſent differences with the Britiſſi Colonies : 
and, upon the fame occafion, the clear and unanſwer- 
able arguments of another able writer alſo, who figns 
hunfelf ** Free Szvi/s,” muſt not be forgot: The title 
of the work, laſt mentioned, ſeems indeed to be the on 
exceptionable part of it: vis. * Great Britain's Right 
* ta tax ber Qlinies, placed in the cleareſt light, by a 
« Swiſs ;” for a Right, without a juſt foundation, 
cannot with propriegy be intituled © a Right ;” never- 
theleſe he has, moſt certainly, placed in the cleareſt 
* light” the impropriety of any ſuch claim upon the Co- 


„ 


| 
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led in the examination of them, are of ſo 
much conſtitutional importance, and fo ne- 
ceſſary to be known to every Engliſhman, 
that I hope I may be excuſed for having, as 
they occurred, enlarged upon them, in the 
ſeveral Notes which I have added to my 
Text. | 


And, with reſpect to the three Precedents 


themſelves, I flatter myſelf that every im- 
partial Reader, who carefully confiders 
what has been already faid upon them, will 
freely pronounce them zlegal, and totally 
unworthy of being allowed the leaſt weight 


or conſiderat ĩon, as Precedents, againft the 


Independenceof Freland, ſince they are equal- 
ly capable of being retorted as Precedents 
for enſlaving even England jeff : but I 
muſt therefore repeat what I have before 
declared, iu p. 141 and cliewhere, that 1 
am very ſure the worthy Writer, who un- 


guardcdly cited them, will be as zealous to 


oppoſe any ſuch doctrice as myſ lf; and 1 


K believe 


" I—— 
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believe that I may farther aſſure myſelf, 
that this learned Author will not be diſ- 
pleaſed or cffended with the freedom of 
theſe remarks upon his Work ; for, though 
I have not the honour to be perſonally ac- 
quainted with him, yet I am ſufficiently ac- 
quainted (by other paris of his Writings) 
with the general benevolence and rectitude 
of his intentions, ard alſo that he is an ad- 
mirer and faſt friend to our confiitutional 
Liberty (which plainly appears in many 
other parts of his uſeful Work) as well as 
myſelf; fo that any corrections, on that fid? 
of the queſtion, will be taken (I dare fay) by 
him as they were meant by me, that is, in 
gocd pirt, and without the leaft ill will: 
and his Work (I tpeak of it in genera!) has 
very defervedly acquired fo much eſteem 
and credit in the world, that I could not, 
v-ichout great injuſtice to the ſubject before 
me, pei mit any arguments therein, upon 


the point in queſtion, to remain unan 
ſwered. 


The 


Ius ! 

The ſame obſervation, I am inclined to 
think, is equally applicable, as well to the 
candour and diſpoſition, as to the writings, 
of Sir William Blackftone, whoſe very 
learned and uſeful Commentaries muſt al- 
ſo be ſtrictly examined, upon this point, 
before I conclude my Declaration: and, 
had the other great and eminent writers 
(Lord Coke, Lord Chief- Juftice Vaughan, 
Judge Jenkins, Sc.) whoſe opinions, upon 
the preſent ſubject, I am obliged alſo to 
call in queſtion, been fill alive, I ſhould 
have thought myſclf equally ſure of their 
benevolence and forgiveneſs, if I except 
Serjeant Mayart ; becauſe the undeſerved 
contempt, with which he has treated Sir 
Richard Bolton, (che learned Author whom 
he attempted to anſwer,) prevents my en- 
tertaining fo charitable and friendly an opt- 
nion of him as I do of the reſt. 

Though I have now drawn theſe re- 
marks, concerning the Conſtitution of Fre- 
land, to a much greater length than I at 

K 2 firſt 


1 96 J 
firſt propoſed, yet I muſt not conclude 
whilſt any material aſſertions of great au- 


thority remain unanſwered. Several of 
Sir Edward Coke's objections, on this head, 
have already, towards the beginning of this 
ad part, been proved (I hope) to want foun- 
dation: but there ſtill remains to be con- 
ſidered a farther doctrine, on the ſame 
point, advanced by him in Calvins Caſe, 
which, I truſt, will appear to be equally un- 
Juft, though founded on the opinion of © 4 
* the Fudges in England !”* 

« In Anno 33 Reg. El.“ (fays he) © it 
« was reſolved, by all the Judges in England, 


e in the caſe of Orurke, an Fiſbman, who 


© had commiit:d High- Treafon in Ireland, 
4 that he, by the Stat. of 23 Hen. VIII. 
« c. 23. might be indicted, arraigned, and 


tried, for the fame, in Englund, accord- 


ing to the purview of the Statute.” 7 
Co. 448. | 
But this doctrine, notwichſtanding the 


great authority with which it is here deli- 
vered, 


| 
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vered, is obnoxious to a fundamental Right 
of the Subject, the. Trial by a Fury of the ” 
« VicinNaGe,” or of * Nergbbrurs io the 
« Het, which is due to every private per- 
fon in the Britiſh Dominions, according to 
the ancient Laws and Caftoms of this 


realm; otherwile the government would 


Cue to be Enited, and thereby would ceaſe 
ti be laefal ! S that, if Sir Edward Coke 
had been as much upon his guard, when 
he quoted this Reſolution of all the 
« Tudzes,” as he was when he made his 
remarkson that wicked Act of Parlament, 
in the reign of K. Hen. VII. by which alſo 
the fundamental Right of Trial by Furies 
was violated, he would neither have men- 
tioned that Reſolution of © all the Judges,” 
or even the AQ iutelf, without guarding 
againſt the pernicious effects of ſuch an 
unconſtitutional doctrine, by a proper cen- 
ſure, as he did in the former cale. 


elt is not almott credible to foreſee” 
270 
« Law 
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Law of this realm is altered, (as elie- 
* where hath been obſerved,) what danger- 
* ous nconventencies do follow; which moft 
* expreſsly appeareth by this mef# unjuſt 
< and firange Act of 11 Hen. VII. for here- 
* by not only Emp/on and Dudley them- 
* ſelves, but ſuch Juſtices of peace,” (cor- 
rupt men,) © as they cauſed to be autho- 
* rized, cormitted moſt grievcus and bea- 
* wy opprefſions and exaftions, grinding of 
* the face of the poor ſubjects by penal 
* laws,” (be they never ſo obſolete or un- 
fit for the time,) by mformation only, 
* without any preſentment or Trial by Jury, 
« being the antient Birthrigbt of the Sub- 
ject, but to hear and determine the ſame 
< by their diſcretion, infliting ſuch penalty 
« as tbe Statutes not repealed impoſed,” &c. 
4th Inft. c. 1. p. 4z.—And afterwards he 
adds: This Statute of 11 H. VII. we 
have recited, and ſhewed the juſt incon- 
© wemience thereof, to the end that the like 
« ſhould never hereafter be attempted in 
875 0 
any 
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« any Court of Purliament, And that others 
* might avoid THE FEARFUL END 
„OF THESE T WO TIME-SER VERS, 
* 2n and Dudley. Qui eorum veſti- 
« gia infiftunt, eorum exitus per horreſ 
cant.“ (ibid.) — Bur, though theſe two 
wretched Judges“ were put is death for 
their lime /erving, yet it appears, by this 
account of Lord Coke, that, when they 
preſumed to diipenie with the interpoſition 
of Juries, they acted by the expreſs futh?- 
rity of a Statute, or Aa of Purliament ; and, 
though they were Time-/ervers, ſo far as 
to acquieſce (contrary to their Duty, as 
Judges ) in enforcing that wicked and un- 
conſtitutional Statute, (which exceeded the 
due bounds to which the Engliſh Legiſla- 

ture 


the one was called Richard Empſon, the 
other Edmund Dudley, oth Lawiers, and bets 
* for having ſered the Kings turne la ely made Ba- 
* KONS OF THE EXCHEQUER.”—** Auna of Erg- 
* land by Fraxci: Lord Ep. of Hereford,” (wiz. Bp. 
Godwyn, author of the celebrated hiſt. de Pre/ilibus 
Augliæ. } **— enz!i bed, Fc. with the authors conſent, 
* by Morgan Gadwyn,” 630. 
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ture is neceſſarily limited.) yet, it ſeems, 
they adjudged no penalties, in conſequence 
thereof, but ſuch as © the Statutes, not re- 
© peated, inprfed.” And it is plain, there- 


fore, that che crime of thoſe two Judges 
(againſt which Lord Coke mentioned 
* the FEARFUL EN of bie tus time- 
« /ervers,” as a warning ts all future Jun q- 
Es) conſiſted in allowing the force of Law 
to a wicked unconftitatioaal Aft of Pilia- 
ment, by which, © a FurDAaMENTAL Law 
* of this realm” (was) © altered ;”” (© that 
their crime was exactly parallel to the 
(equally criminal) reſolution of © all the 
Judges in England,” in thecaſe of Orarke 
the Fibman, befcre-mentioned, («ibich 
was, in like manner, founded on an expreſs 
Act of Parliament, viz. 33 Hen. VIII. e. 
23.) and parallel alio to the crime (for it 
muſt be ſo eſteemed) of © all the Judges 
&« of England,” when they © reſolved,” in 
Sir Jobu Perrot”s Cafe, that, for a Trea- 
„ for done in IRELAND, the offender may le 

&* tried 
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« tried by the Statute 35 Hen. VIII. in 
„Exot And, becauſe the words of che 
* Statute be, All Treaſons, committed out of 
« the Reulm of Englund, and In : LAND is 
* out of the Realm of Eaxglind,” &c. 3d 
Inft. p. 11. But the Judges, in both theſe 
caſes, were quite as inexcx/:t { as the two 
tme-ſervers, Dudley and Emy; for, if 
the real tention of the L-giflature, by the 
faid Acts of 23 and 35 Hen. Vill. had 
been fo general as to include all places 
whatever, © ont of the REAL M of England,” 
without leaving room for pleading a AEN 
excep.ion, in behalf of thoſe terrĩ ocies 
wherein the laws, liberties, and conftizu- 
tion, of the Realm of Engl.nd were al- 
ready eftabliſhed, the ſaid Judges ont 
to have known that a fundamental Lu 
« of this Realm” was thereby © aliered,” and 
conſequently that they incurred the riſk of 
being ARRAIGNED, by ſome fut. re admi- 
niſtration, (ke their time ſer ov: 17 prede- 
ceffors,) for preſuming to eu force luck un- 
K 5 conſtiturianal 
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conflitutionat Acls of Parliament, by which, 
(according to the j Remark of the /ame 
great Reporter on a former Act, wiz. 
11 Hen. 7.) © a fundamental Law of the 
Realm (was) altered,” whereas, they really 
might have attributed a conſtitutional 
meaning to the faid Acts, by duly dif- 
tinguiſhing thoſe (56) particular caſes 
wherein 


baſſador, ſent from this kingdom to France, Spain, 
or to any other foreign State, «ut of the Dominions of 
the imperial Crown of Great-Britain, ſhould notori- 
ouſly betray his King and Country, and plot their 
Deſtruction, he might /egaly and conſtitutionally be 
puniſhed according to the letter and meaning of the 
faid Acts of Parliament; and alſo that any other 
Britiſh Subject whatſoever, that is, in like manner, 
guilty of Treaſon to his King and Country, durirg 
his reſidence in a foreign realm, may be treated ac- 
cordingly ; becauſe all men certainly are accountable 
to their country for any ſuch Treaſon ; and, as they 
cannot be tried in the foreign realms, where the of- 
fences were committed, it is reaſonable and juſt to 
ſappoſe, that they may be tried in England, by an 
impartial Jury, though the ſ · me are not zeighbours 
f the fact,“ nor impaunelled az wicineto, that is, 
from the neighbourhood wacre the offence was com- 

mitted 3 
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wherein they may LEGALLY be enforced, 
without thwarting any © fundamental Law 
* of the Realm.” 


From 


mitted ; for, though this circumſtance is gſentially * 


necgſary to the Legality of a Jury in every uther caſe, 
ye: the law does not revuire impoſibilitics, and it may 
therefore (perhaps) be ga'ly diſpen ed with, when it 
is apparent, from the nature of the caſe, that ſuch 
an unexceptionable Jury cannot be obtained, and 
yet that an exemplary puniſhment is manifeſtly due 
to the Traitor or Trantors : but when Treaſaus and 
other offences are committed in any country wnder 
the dominion of the Crown of ag and. where the 
criminals might have a {gal Trial acrording to the 
laws of this realm, as in Ireland, he laid moſt of- 
Jential formai;ty of being tried by a Jury de vicinets 
cannot be diſpenſed with; becauſe this would de- 
prive the Subject of an wnalienable Right, and alter 
a fundamental Law of this rea, fo that any 


Judge, who thonld venture to ontorce the ſaid Acts, 


Iv SUCH CaSES, would mantfeſtly DESERVE at 


1GNOMINIQUS DEATH, as much as Dudley and: 


Empl., u! 


The cxamination of this point gives ſome general 


idea how tar the Pcroer of che high Court of Part a- 
ment (yotwt hitanding that imaginary ** oznipetericy” 
which ſome men have ignorantly attributed to it) 
may be allowed to extend; © for the more high and 
« abſolute the juriſdiction of the court is, the wore 

© JUST 
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From what has been faid, I hope it will 
appear ſufficiently clear to my Readers, 
that 


« ;usT and HONOURABLE it ought to be in the 
Proceeding, and to give example of Juſtice to infe- 
* rior courts.” 4th Inſt. p. 37. Which is moſt 
ſtrictly true; for, whenever the ſupreme temporal 
powers exceed the honourable limits of natural Fuſ- 
tice and Truth, they leſſen their own dignity, and, 
in proportion to their errcrs, forfeit that reſpectſul 
Conſideration and efteem, u hich would otherwiſe be 
due from their ſubjects. And we mult remember, 
likewife, that the being ** ju/# and honourable” in 
mere profeſſion of words, without the reality, will 
have very little weight with the body of the Proplc, 
who are endued with common /en/e, as well as their 
ſaperiors, to diſcern what is ia and honourable from 
that which is merely called jo ; and that a pretence to 
Juſtice and honour, in a bad cauſe, is only an aggra- 
vation of injury and iniquity / The moſt wicked ordi- 
nances have ſometimes been uſhered into the world 
under the molt ſanctiſied ticles an ſpecious preten- 
ces! The abominable Act beforementioned, of 
Hen, VII. was exprefsly ſaid to be ag inſt © great 
* enormities and offences, which“ (have) been 
* committed, and have daily, contrary to the goed 
« Statutes, for manv and divers behoovefull con ſi- 
* derations, ſeverally made and ordained, to the 
« difpleaſure of Almig "ty Grd, and the great let of 
* he common Law and wealth of the land.” 

| Now, 
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that the ſevere cenſure, which Lord Coke 
ſo juſtly beſtowed on the two wicked 

Judges, 


Now, notwithſtanding this Fain par- 

„ TERING PREAMBLE,” as Sir Edward Coke calls 
it, yet THE PURVIEW of that Ad (as he juſtly - 
remarked) © tended, in the execution, contrary Ex 51 
% AMETRO, Viz. ts the high diſpleaſure of At mrcn- 
«© ry God, the great LET, nay, the UTTER SUB- 
* VERSION, of the common Law, and the GrtAT 
* Let of the Wealth of this Land; ibid. p. 40. as, 
indeed, every other Act of Parliament muſt inevita - 
ably do, which perverts ** the due courje of the Law,” 
and robs the ſubjects of any fundamental Right. * 
And 


As for inſtance, let us ſuppoſe, (vt, ] th-t an Af is made, 
to ſtop up or proſeribe the paſſage to any town, or any 
haven, fbore of the /ea, or great river, without the Content, and 
to the rat _etrnpent, all the neit bouring 105 abitants 3 
ſuch an A4 would be © ruxDAMENTALLY WRONG,” 25 be- 
ing contrary to the firſt or mt eſſential Right of mankind, 
the Law of Nture : for it is clearly aid down by Bratton, that 
all ports, Lace, hroves of the ſra, and great rivers, are vee to 
all peaceable paſſengers, (bit mere particularly, we ma 2c, to 
the neareſt inhabit nts,) ute Lone of Pluture ana of Nation e 
* NATURALI VERO TURF communis [art omni batt, agua 
« aer, Of Mart, r LITTORS WARNS, qnafi maris 
acer ſſoria. Nemo cr m d li'tvs maris accedere probiberur, 


* qum tamen a villis et 5e tis abſfin-at. quia liitura ſunt De 


* Jene CenTiun consent, Ccut et mare.” . And 
again: 2 ica vere ſunt © MNIA FLUMINA & "ORTUS, 
% &c. RIY ANU im wks fu'h ws eff by Jorg Grun, 
& ficnt ij ſus fluminis Hue rade ed eas applicare. ſures ard e- 
* i us hi natis religire, 00 1% At ee in eis bonere cut 
VIS LIBER EST, ficuti per ipſum flu1ium navigate: fed pro- 
prietas e rum eft illorum qutrm p. dis adherent,” Te. lib. 
I, C. 32, p. 7 & 8. So that ſuch an Art would be manifettly 

| contrary 
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Judges, Dudley ard Empſon, for ACT- 
ING BY THE AUTHORITY OF AN 


UNCON- 
And therefore, if any ſuch A& ſhould be made in 
our days, (howſoever ſpecious the preamble,) it is 


eontrary to the Law of Nature and Nations, and conſequentl is 
ſuch as NO LEGISLATURE ON EARTH can render valid 
or legal, becaute natural Rizrbes and the Laws :f Nature are im- 
mutadle, Frra enim naturalia [ant IN, nn: And 
agein, Jura enim uaturalia dicuntur 1WWCTABILIA, quis 
* non pr Hunt ez tato ABROGARL Val. AUFERRAL,” Sc. Ib. 
c. 5, p. 4. Ard behices, it muſt be remembered, that to pro- 
ſeri oe the paſtoge or Lig! way to any city or town (eſpecially if 
it is cone with an avuwed defign to ciftreſs the inhabitants 
thereof in their I fal occuput.uns) is an intlcrable nuiſance, 
which is clearly adiudged, in Law, to be ſuch a © Maron In 
«© $8” cen neger be made m , = © But MALUM IN N. 
« the King NOR ANY OTHER con gf, ; Mes Mary ot 
„ zx 3x l. E ROY NE NUL AUTRE pon diſpenier, come 
le Roi veut perdorner a „ cite un autre, ou lui licence 4 
© parts NUSANCEIN LE HAUT CHEMWLN, CEO EST VoLD,”? 
Sc. 11 Ha. VII. p. 12. Wrerctw © it is perierui.y true (48 
Judge Vaughn remtKs, © chat Marum PER Sk connect . dif- 
gen zd nb, , Rep. p. 

Or, adly, ſucpoſe an Act ſh uld be mace, to imrower the 
Governor of a Province, © w.ihaut the c r of the Council,” to 
appoint Jags end other Law Officers, © 2% bull vold 14 eir 
Commiſſions * LUSING IHE PLEASUE Or” the Crown, 
inſtend of the avprovet and effablith-d eg condition, © guame 
* din ſe bene grid int; therchy ferring vp WILL AND PLEA- 
SURt AR N LAW AND JUSTICE, which are the hrſt 
and moſt cflential Rights cf the People ! — Would not fuck an 
Ac tra 'o © re rrrat Lat, nay the UTTER SUBVERSION 
« of the Commun Dow” &? Suppoſe Fkewiſe it ſhould be or- 
dai ae, ien an A, that *© the Freebolders and Inkabitanes of 
& tee fer oral Terunfhips,” in anv particular provim e, heil vet 
de permitted (even when © d are arrmerixed te affemble agu 
* ther } ts treat upun matters of the 1405T NLA Cone 
« CERN mt exrect the hae, be} exprofſed in the leave given 
ly the Governor; whack implies that che oA few individuale 
have a more cg9uitatle pretenben © I; rigs upon Matters 125 

6 1. 
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UNCONSTITUTIONAL ACT OF 
PARLIAMENT, is equally applicable 


(for 
our duty, as good ſubjects, to remember that the 
fame ought to be conſidered as aul and void of it/e'f, 


and 


60 GENERAL Con czex, than even the general Weeting, 
xz collective Body of perfons themſelves who are cone 
cerned /—a principle which is ſubverſive of all © common Right 
« and natural Equity ;”” and confequently muſt tend “to the 
& high — of almighty God,” as well as be great 
LE T of the wealth of the land.” And, to compleat the iniqui- 
ty of ſuch an imaginary Act, let us ſuppoſe a clauſe, whereby 
« it ſpall and may ws Lawyurt” (Lawevur. | for the Fuſfices, 
* &c. in Cauſe of Aff wich fall be bra 0 Le, to ar- 
der the ſaid Cauſe or Action to be tried in any CouxTY, 


* OTHER THAN THE COUNTY Wonen THE 419 
© Cauvss of ACTION SHALL HAVE BEEN BROUGHT OR 
„ Alb, BY 4 Jury oF sven OTHER CQUNTY, as 
«© THEY SHALL JUDGE FiT,” @c Such a clauſe muſt ftrike 
at the very Foundation f Juſtice ! 

Or, zaly, if this imaginary Act ſhould not be eft:emed ſuſſici- 
ently injurious to the People, (hough it is apparently calculate 
ed to — tl em of that fuadamentei and unalienable Right, “ 
«Trial by A Fury Ds Victst r,) let us ſuppoſe an Act ſtill 
more PART14L (it poſſibie] ir the © adminiftretion of Fuſtice ** 
and rendered ti]] more ggr- Mie end infulting by beariag 2 ti- 
tle ** contrary EY DIAMET 20” to the purport of 1tf-—Let us (1 
ſay) endeavour to ſtreteh that notorious IV jaſtic: to the utmoſt 
extent of inconvenience and injury that a wicked imagination 
can polſibly conceive or exor*#s ! that is, to eſſabliſh a Power of 
removing the Cauſgs and Trial (nd even thufe which are of the 
m iſt importance, viz for cat ita! ces ] not only to à neigh» 
bout ing County, or to a more giſtant Colony, but even, it caprice 
ſhould require it, to the tu-thermoſt extent of the Globe, that 
is, ( without 3grravation,} a5 fear as the Fuft is the Weſt ! 

Or. 4 hly. uf we may © nceive the idea of an Att c ſcul ted 
to fulfil the Mea ure of Irigui y, let us ſuppoſe an At 2xvreſy- 
Iv for the curphie of ef bl fhing the arbitrary Laws of F rance, 
_ Jucd Princip placuit kabet vigerem Legis,” ec. fee my Pre- 

there uon, and, in order hat it may be deſt-ucti ve to the 
Su, as weil as the Baldies and Property, of the wretched Sub- 
jects, (as I have alreacy ſhewn,) let us ſuppole that ample pro- 
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(for the very ſame reaſon) to the Reſolu- 
tions before mentioned of © att Taye 


* JUDGES 


and that it cannot authorize or indemnify the Judges, 
or any other perſons, who preſume to enforce it; 
for all men (and Judges in particular) ought to take 
warning, (from the fearful end of thoſe two time- 
ſervers, ** Dudley and Empſon,”) that ſuch an ac- 
necks ! For ſuppoſe, adly, that ſuch an Act was to be 
decked with the moſt flattering title; let us call it, 
for inſtance, Aw Ad for the BETT:R KEGCULAT- 
* 1xG the government” of any pariicular province; 
or, zal, let it be called 4» Ad for THE MORE 
«« [MPARTIAL ADMINISTRATION OF JUs- 
«« TICE, in the ca/es of Perſons queitioned for any as 
« Jone by them 1x THE ExECuTiONn OF Ths Law, 

a 


viſion is made therein for the Efalliſment (not the mere Tole- 
ration] of downright Lalarry and Inge- W/orfpip ! Fr the l ele- 
rat · on of the muſt notorious Exorc i515 (4 Exorer mus Aruce ;* 
— E xorciſmum Sai — Exerciſe te, creuture Fals; — ſee 
the Miff.l) and sy1nITUAL WIIcuc er In mort, ct us 
fur poſe that ſuc h an Act provides for the Erabliſhment of that 
adulterated Reb gion u hich bus long been per, lese with all the 
Euthuſiaſm of beather ignuranie, (lang Prayers, vuin Repetitins, 
« 23 the tienten do,” I and bears the ett apparent marks of 
Antichriff, in much that „e might be certain, at leaſt, who 
was the firf# ſpiritual Inft.:acor are Promoter of fuch a Bill, 
though the bn Propoicr .t it ſhoulu te icky enough to re- 
main undiſcovered } Wio hall pre ſume to ſay, bf any Power 
an Earth (whatſ..ever we. and ignorant men may think of the 
Omniporence of Parliament, hes Authority or Right, eithe to 
efta.hh ſuch notorious tpiritual Abc minations, or to tender 


lawful ſuch grofs laiquity and palpable Injuftice! 
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« Tupces in ExncLanD,” though Lord 
Coke himſelf (even the author of the former 


cenjure 


* o for the Suppreſſion + of Riots and Tumults,” &c. 
or, 4thly, ſuppoſe ſuch an injurious and unlaw ful 
AR ſhould be intitled“ Au Ad for making uon x 
* EFFECTUAL PROVISION FOR THE GOVErN- 
„ of” any particulir province, Cc yer, if 
'** the Purview”" (as Lord Coke juſtly remarkei) of 
any fuck imaginary Act ſhould “ feu, in the cute 
© fiem, contrary EX D1aMETRO” to all theſe fpecious 
pretences, ſet forth in their titles and preambles, by 
eſtabliſhing principles whereby azy findamental 
„ Lam of the Realm is altered,” the fame would 
manifeſtly endanger the necks (I muſt repeat it) cf any 
Judges that were imprudent enough to enforec them, 
notwithſtanding that the expreſs Authority of King, 
L-rds, and Commons, ſhould be alledged as their ſui- 
ficient warrant ; becauſe we find that the Ad. arho- 
rity afforded no jultification or excuic for poor i! mp- 
fon and Dudley, in 4 femilay caſe, ueuker Cid the 

con- 


T Though © the refſion of Riots and Tumult is here in- 
cluded as one at Ar PxeTaxcss in the Title 
of the above-mentioned imyirary Ad of Parliament, yet it is 
apparenc thai the wi. Aci *tfeif would be the moft effeftual 
method that could jovi bly have bern deviſed for Tun Promo- 
ion, inft-ay.of e Tyr Supp: xz 55108. of Nia and Tumults;”* 
for which, conſequent!y. none but the. Premoters and Makers of 
ſuch an unjuſt Low cc uld, wich any propriety, be eſteemed ac- 
countabie ! fine it is t ue, even to a maxim, that He makes 
Tun Srairz (or rauer) © who frff © — 


Hrimune peccat, ille facit rixam,”” Prin. Leg. et quit. p. 9. 
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leaſt cenſure) has cited them without the 
animadverſion! 


The 


conſideration of their having acted by 
Authority render their wretched fate more pitiable 
in the eyes of the public! And therefore I fincerely 
with that alt modern Time-/ertiers may have prudence 
enough to form (by that plain example) ſome rea- 
ſonable judgement concerning the fwiginary © One 
mipeterce of Parkanont,”” vwiic' cannot more its 
wretched votaries from the rt tgnominiuvus pu- 
niſhment l nor ſecure even the Parkament it/elf irom 
the juſt and laſting Cenſures of the Sages of our 
Law, ſuch as Lord Cale. for inftancz, who warned 
them in another place, alſo, exprefsly upon this 
point: —“ By colour of which 44,” (lays he, mean- 
ing the faid unjuſt Ac of 1:1 Hen. VII.) © Baking 
4 this FUNDAMENTAL LAW,” (the Law of 
Juries,) ** it is not credible what norRtIBLE Or- 
«* pRESSIONS and EXacTiONs, ts the wndcing of 
** infinite numbers of people, were committed by Sir 
© Rich. Empſon, Kut. a Edm. Dudley, c. 
„ and, upon this UNJUST and INJURIOUS 
« ACT, (as commonly in like caſes it falleth out,) 
« « zew Office was erefed,” &c. Ard in the next 
he adds, — © Au the FEARFULL 
« ENDS OF THESE TWO OPPRESSORS” 
(fays he) “ ould deterre others from committing the 
« Ale, and ffould ADMONISH PARLIAMENTS, 

© at, 
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The Judges, in the 23d year of Queen 
Elizabeth, who gave their opinion in 
the caſe of Orurk, (57) the I ibman, are 
the mote inexcuſable, for their Reſo- 
lution 1293 the act of 33 Hen. VIII. c. 
23. becauſe they had an cx Exam- 
ple ſet them, but a few years before that 
time, by two very learned and reipecta- 
ble brethren, the Judges Vr and 
Dyer, (together with the faid Queen's 
Attorney General,) concerning ſeveral f- 
milar Acts Pirliument; which Example 
is worthy the moit ſerious attention of all 
Future Judges, that they may ever be 
careful to reſtrain, by a legal conſtruction, 
not only the ſaid Acts of King Hen. VIII. 
and King Edward VI. but all others, 
likewiſe, 


« that, inflead of this ordinary and pretious Trial 
„PER LEGEM TERRE, they bring not in ab- 


* ſolute and partial Trials by Diſcretion.” ad luſt. 
p. 51. 

(57) Or * Ornich.” See 3d Inſt. p. 11, mar- 
tin. 
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like wiſe, that may happen to be equally 
liable to aker the free Conſtitution of the 
realra, and rob the ſubjects of any eſſen- 
tial © Fu 4umental Right,” that ought to be 
eſteemed un lenaòle. 


Judge Dyer himſelf has reported the 
circumſtances of it. He informs us (38) 
that “ Gerrarde, Chauncelor of Heluud, 
* moved this Queſtiun to the Queen's 

* Counſel, viz. Whether an Carl or 
« Lord of 4 who commi:s Tea- 

* fon 

(58) ** Gerrarde, Chauncelor de [relcnde, move 


* « ceſt queſtion al Counſel la Reygne, ſ. & un Coun- 


tee ou Seignior de Iralande, que commit Trea- 
* ſon in Jrelende per overt Rebellion, ferra ar- 
« raygne et mis a ſon tryall iz Eugleterre pour le 
« offenſe, per Feſtatute de 26 H. $. cap. 13. — 32 
« Hen rern 

« —Et fuit tenus per Wray, Dyer, et Gerrard, 
« Atturney General, QUE ll. NE POIT, car il ne 
« pair haver for tryal ici PER SES PEERES, NE 
PER ASCUN JURY De XII. pur ceo gue it weſt 
* fubjet d"Engleterre, mes de Frelande, at ids LA 
« SERRA SON TRYAL. Et dictum eſt, gue l 
« »/age la, d attainder un Peere, off per Parliament, 


* ot nemy per Pares.” Dyer's Reports, p. 360. b. 


[ 
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«< ſon by open Rebellion, ſhall be ar- 
< raigned and to put to his Trial n E- 
« and, for the offerce, by the Statute 
„ 26 H. VIII. c. 13.—32 H. VIII. 
„ c. 4.— 35 H. VIII.—a id 2 and 5 
« Ed. VI. c. 11. And it was maintain- 
« ed, by Hray, Dyer, and Gerrard, 
& the Attorney General, that HE 
« COULD NOT; for be cannot baue bis 
« Trial bere BY Hts PEERS, NOR BY 
* any JURY OF 12, becauſe that be is not 
® 4 Subjett of Englmd, but of Ireland, 
and ihercfore his Trial ſhall be there,“ 
Sc. 5 


Theſe worthy Lawyers were not a- 
fraid, it feems, to maintain the we ght 
of a LEGAL and FUNDAMENTAL 
REASON ag iu ſt the combined force of 
FOUR FXFRZSS ACTS OF PAR- 
LIAMENT ! Aud ſuch a rcaſon, though 
it had been advanced only by @ fing/e 
Judge, or even by & private per ſon, is cer- 

| tamly 
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tainly of much more weight than the opi- 
nion of © all the Judges in England,” when 
given contrary 0 reaſon, or againſt the te- 
nor of any fundamental Law. 


I never heard that this Reaſon, aſſigned 
by the Judges Wray and Dyer and the 
Attorney-General, againſt the force of 
the faid four Ae, of Parkament, has 
ever been queſtioned or difallowed as in- 
ſufficient in the caſe of an iſ Peer , 
and therefore a ſimilar reaſon is certainly 
as effectual in the caſe of any private I iſb 
Subjeft, whoſe crime is parallel; becauſe 
true Juſtice is equal in all her ways, and bas 


no reſpect to perſons. (59) For the ſame N 


Law, which enticles the Nobleman to a 
Trial by his Peers, (60) fecures allo, to 
every 


(590 © But if ye have refe# ts perſons, vu 
* COMMIT SIN, and are coxrvinced of the Lm as 
* TxaxSGRESSORS.” James ii. 9. 


(60) © Per pares favs,” (Magna Charta, c. 143 


* or “ per legale judicium PaRUn $Su0kuUM,” Ib. 
8. 29. 
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every other perſon, his parallel Right to 
4 legal impartial Trial, by a Tury of bonef 
exceptionable NEIGHBOURS: (61) for 
a Trial can neither be eſteemed {gat or | 
impartial, if the Jury are not impannelled 
in THE NEIGHBOURHOOD where : 
the offence was committed ; (62) unleſs 
we may except the ſir gle caſe before-men- 
tioned, cuncerning treaſonable practices 
againſt is Kingdom, carried on by a Bri- 
tiſh Subject in the dominioa of a foreign 
prince, where the Crown of England bath 
10 juriſdifi;n; but, in all other caſes 
whatſoever, the Trial by a Jury of Negb- 

bours 


(61) — © Per ſacramentum proborum et lega- 
* lium hominum DE VICINELO.” Mag. Charta, 
c. 14. 

(62) © Juſticiarii per Breve Regis ſeri- 
& bunt vicecomit: come NO FACTUM 
« ILLCD F{*PEI SUI FCN. CCR quod ipſe 
« vegte faciat ram ciſdem junteiaiis, ad cer- 
© tum diem per eos limitatum, 447decam probes et 
* cafes Ham het DE VICINETO abi illed facium 
& fapporitzy 3 qu? teutram partium fie placuantium 
„ulla sani ve attingunt.“ Forteſcue de Laud: 
Leg. Ang. . 25. p. 54- b. 
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bours to the Fuct is the unalienable Ricur 
of all Britiſn Subjects, accoi ding to the 
ancient Law or Tae Lan D: nay, this 
particular mode of Trial is ſo inſeparably 
annexed to the Luw of ibe Land, that it is 
ſometimes expreſſed and known by that 
general term, ihe Law of the Land,” 
(Lex Terre,) as if there was no other 
Law of the Land but this one : which 
emphatical expreſſion ſufficiently proves 
that this particular Law for the Mode of 
Trials is the firff and mei effential Law of 
the Conflitution ; for, :herwiſe, it could 
not be entitled to ſuch an eminent and pe- 
culiar diſtinction, in preference to all the 
other excellent Laws of the Land; and con- 
fequently this principe l or fundamental Law 
is fo neceſſarily inpli:d and comprebended in 
that general term, be Law of the Land,” 
that the latter may be conſideted as en- 
tirely /rborrted and overthrown, whenever 
the former is chanzed or ſit afide ;, for 
1 {ublalo fuudamenta cadit opus.” Jenk. 
Cent. 206. 


In 


* 
25 —-— — 


= 
* — — CH ww 


CW I 


In the 2gth Chapter of Magna Char- 
ta, the Law of the Land” feems to be 
mentioned in this peculiar ſenſe : © Nec 
& ſuper eum ibimus, nec ſuper eum mitte- 
& mus, niſi per legale judicium parium fus- 
&« rum, vel PER LEGEM TERRE.” Lord 
Coke refers us, © for the true ſenſe and 
& expoſition of theſe words,” to © the Sta- 
e tute of 37 Ed. II. cap. 8.” (meaning 
<« chapter the 18th,) „where the words, 
* by the Law of the Land,” (lays he,) 
<« are rendered, without due proceſs of 
« Law,” &c. which he further explains, 
towards the end of the fame ſentence. — 
That is,” (fays he,) © by indidtment or 
« preſentment of grad and lawful men, 
*© WHERE SUCH DEEDS BE DONE, in duc 
manner, er by Writ-Original of the Cam- 
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Theſe laſt are the expreſs words of 
another Act of Edw. HI. (viz. 25 E. III. 


L c. 4) 
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c. 4.) (63) wherein they are given as an 
explanation of the words, © by the Law 
« of the Land, mentioned in the Great 
Charter. And the Great Charter itſelf, 


as well as this particular Act, and many 


other excellent Acts of K. Edw. III. is 
expreſsly cited and confirmed in an Act 
of the 16th Cha. I. c. 10. whereby the 
< due Proceſs of the Law” (or © the ordi- 
* zary Caurſe of the Law,” fee F. v.) is 
again re-eſtabliſhed, in oppoſition to the 
| unlawful 

(63) © Item, Whereas it is contained in the Great 
% Charter of the Franchiſes of England, that none 
« ſhall be impriſoned, nor put out of his Freehold, 
„nor of his Franchiſes nor free Cuſtom, unleſs it be 
« BY THE LAW OF THE LAND: It is accord- 
<< ed, aſſented, and ſtabliſned, that from henceforth 
none ſhall be taken, by petition or ſuggeſtion made 
© to our Lord the King, or to his Ccuncil, unleſs it 
© be by Indiffment or Preſentment of his good and Li- 
ful People or Tut Same NEIGHROURHOOD 
© WHERE SUCH DEEDS BE Dor, in due manner, 
* cr by Proceſs inade by writ- original at the Commoa 
«© Law. Nor that none be put out of his Franciites, 
„Ec. unleſs he be DULY brought to anſuw r, and 
ore: judged of the fame BY THE COURSE OF 
«© THE LAW. And if any be done againft the ſame, 


* it ſha'l be redreſſed and HOLDEN FOR NONE.” 
£5 Ed. Hl. c. 4. 


— 
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unlawful authority that had been uſurped 
by the King, Privy-Council, and Star- 
Chamber. 


This * due Proceſs of the Law,” there- 
fore, can be no otherwiſe than by a legal 
Jury of 12 credible men, (64) who are 
Neighbours to the fat, and unexceptionable 
to the parties concerned, according to the 
ancient Cuſtom or Law of the Land. (65) 
And that the fame is alſo a fundamental 
and efential Right of the Subject, every 

L 2 man, 


(64) —— © In prefentia duedecim fide digaorum 
ce virorum FACTO VICINORUM, de quo agitur, 
* et circumſtantiis ejus : qui et noſcent eorundem 
* teſtium mores, maxime fi VICINI ipfi fuerint noſ- 
© cunt etiam, et ſi ipſi ſint credulitate digni,”” Cc. 
Forteſcue de Laud. Leg. Ang. c. 28, p 64. See alſo 
the 25 and 26th chapters of that excelleat little book. 


(65) Item per antiquam Legem, et conſuetudinem 
% Regni, omnes exitus quz emergent in aligua Curia 
« fe Recorde infra Regnum, niſi pauci de quibus non 
s eſt hic neceſſe tractandum, debet triari per xii. li- 
& beros et legales homines DE VICINETO, e, 
* qui nulli partium ulla affinitati attingent. Doct. & 
Stud. c. 7. p 26 b. | 
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man, who pretends to doubt of it, may 
de informed by the feeling: of his own 
breaf?, if he will only take the trouble. 
for a moment, to ſuppoſe himſelf in fuch 
a ſituation, (through the falſe accuſations 
of his enemies} that nothing but an im- 
partial Trial, by a Jury of Neighbours, 
well acquainted with him and bis cafe, 
and the malignity of his accufers, can 
poſhbly fave him from deſtruction! And 
farther, it is apparent, that the faid © duc 
& Proceſs of Law,” by a Jury de vicineto, 
is now become an nalterable part of 
the Conſtitution, and muſt ever remain 
in force, not only againſt all contrary 
Reſolutions and Opinions of the Judget, 
(fuch as I have mentioned,) but even a- 
gainſt the expreſs authority of any Act of 
Parliament that happens (inadvertently) 
to have been made to the contrary, be- 
cauſe all fuch muſt neceſſarily « BE 
« HOLDEN FOR NONE,” according 
to the 42. Ed. III. c. 1. which is cited 


dy 
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by Judge Jenkins for that purpoſe : (66} 
and, though it may be alledged, againſt 
the authority of this Act of Parliament, 
that another Act may unbind what it ha» 
bound, according to the maxim, © eadem 
& modo qua quid canſtituitur eodem mode diſ- 
1 « falxitur : yet a due confideration of 
this ver; maxim will afford us a ſubſtantial 
argument to the contrary : for, at the 
time the faid Act was made, (wiz. in the 
42 Ed. III.) the Great Charter had been 
expreſily confirmed by many Parliaments, 
not only in the reigns of that noble king's 
anceſtors, but alfo by at leaſt 'TWELVE 
preceding Parliaments (67) even in his 
own glorious reign ; ſo that the Pariia- 
ment, in his 42d year, had certainly ſuf- 
L 3 cient 


(£6) Tenkinfius Redivivus, p. 65; 


(65) And Purkaments ai that time wer? preferved 
| in purity and independence by a very frequent renewal of 
| THE POPULAR P.EPAESENTATION, Viz. © every 
* xear once, and XJORE OFTEN if (there was) need,” 
| dc. which | have already proved, in pages 160 to 170 
| of this Declaration; ſo that there was not then the 
| icaft room even for the bare /r/pician of uncue iafluence! 


* 
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ficient authority to add, to their confir- 
mation of the Charters, that, if any 
« STATUTE be made to the contrary, that 
« ſhall be HOLDEN FOR NONE.” And the 
reaſon is plain ; for no Statute whatever 
Ceadem modo conflituitur ) is ordained by 
ſo great Autherity as that which Magna 
Charta bas at length acquired, by the 
expreſs confirmation, from time to time, 
of % many different Kings and Parlia- 
ments : (68) The wiſdom of ages has 
made it venerable, and ſtamped it with 
itſelf, of which it is, in reality, a moſt 


eſſential and fundamental part; fo that 


any attempt to repeal (69) it would be 
treaſon 


(E8) Ia the time of Sir Edward Ccke the Charters 
had been expre ſsly confirmed by THIRTY-TWO 
DIFFERENT PARLIAMENTS, as he himſelf wit- 
neffes in the Proeme of his ad Inſtitute : © The faid 
** 2 Charters” (ſays he) have been confirmed, eſtubliſb- 
« ed, and commanded to be put in execution, by 32 ſe- 
* weral As of Parliament,” 

(69) Though feme particular articles of Magna 
Charta are indeed rendered uſeleſs, at this day, by 

| ſubſequent 


U 
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ter muſt, therefore, ever continue unre - 
pealed: and even the articles, which 
feem at preſent uſcleſs, muſt ever remain 
in force, to prevent the Oppreſtons and 
Prerogatives, there named, from being 
extended beyond certain hmits, in cafe 
the ſame ſhould ever hereafter be revived. 
No ſingle Ad of Parliament can unbind 


L 4 or 


ſubſequent Statutes, yet tivs affords no argument 
againtt the general ſtability of the Charter, with re- 
ſpe to its main object, the Freedom of the People. 
It is a Charter of Liberties, and therefore the ſub- 
are mentioned therein and limited within certain 
bounds, as Knights Service, Eſcuage, Wards, and Li- 
reries, &c.) cannot be faid to operate againſt the Char- 
ter, but rather in aid of it ; for though the faid op- 

Tenures and dangerous Prerogatives ate per- 
nutted by the Charter in @ certain degree, yet the ap- 
parent intention of the ſeveral articles, wherein they 
are mentioned, was not to efabiiſÞ, but only to re- 
firain them, as much as the circumſtances, temper, 
and prejudices of thoſe early times would permit : fo 
that the Statutes which afterwards entirely removed 
the oppreſſion, cannot be eſteemed contrary to the 
purpoſe of the Charter, becauſe they enlarged thoſe 


Liberties and Franchiſes of the people, to which the - 


Charter it ſelt is fo apparently dedicated. 


treaſon to the ſtate! This glorious Char- 


22... 
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or remove the limits here laid down: 
nothing leſs than the fame accumulated 
Authority, by which the Charter is now 
eſtabliſhed, can poſſibly fet it aſide, or 
any part of it, according to the Maxim be- 
fore recited, © cedem modo quo quid conſti- 
e tuitur, codem modo difſolvitur :** for no 
ſingle Act of Parliament ©. eedem meds 
* conflituitur” is ordained in the ſame 
manner. The many repeated confirmations 
of its authority were a work of ages; fo 
that the iaid authority cannot /c-ally be ſet 
aſide, unleſs it be done eadem mado qu con- 
ftituitur, that is, by the repeated ſuſtra- 
ges of os many Parliaments egain/t it as 
have alrcady exprefoly confirmed it; and 
God forbid that any ſuch groſs depravity 
and corruption ſnould ever obtain ſuch a 
continuance in this kingdom, 2s to ac- 
compliſh ſo great an evil; for that could 
not be without a total national reprobacy, 
dangerous to us, not cry in this world, 
Lat alio in the next! 


It 
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It muſt, therefore, be obvious to every 
perſon, who duly conſiders all theſe cir- 
cumſtances, that the Reſolutions of © ALL 
c HRE JuDcts In ENGLAND,“ in the caſes 
of Orurke, or Ornicke, the Iriſhman, and 
Sir John Perret, were contrary to a FUN- 
DAMENTAL LAW in the Great 
Charter, and conſequently ought te be 
«© HOLDEN FOR NONE,” according 
to the expreſs determination of the Parlia- 
ment, in the 42d Ed. III. c. 1. (70) and 
ought to be VOID IN THE LAW 
* and HOLDEN FOR ERROUR, ac- 
cording to the ſecond chapter (71) of the 

Ls5 fame 


(70) Fiz. That the Great Charter, and the Char- 
« ter of the Foreſt be holden and kept in all points; 
« and if any Statute be made to the contrary, "THAT 
« SHALL BE HOLDEN FOR NONE.” 


(71) — * It is aſſented and accorded, for the 
« good governance of the Commons, that no man be 
« put to anſwer, without Preſentment before Juſtices, 
„ or matter of Record, or by DUE PROCESS AND 
« WRIT ORIGINAL, according to the OLD LAW 
« CF THE LAND” (which I have already prove -. 
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ſame excellent Statute; becauſe the two 


Acts of Parliament, of the 33 and 35 H. 8. 


ral expreſſions therein, ) when applied to of- 
fences committed in any country, province, 
or calany, whatſoever, that is ſubject to the 
imperial crown of Great- Britain: ſo that 
even if Ireland had been © eſpecially na- 
< ne therein, the faid Acts would have 
been fo far from binding that Kingdom, 
(according to the effect ſuppoſed by Lord 
Coke, Judge Vaughan, Judge Blackſtone, 
and others;) that the very naminc fre- 
land, for fach purpoſes as were intended 
by the faid Acts, would have rendered 
them abſolutely © NULL Ax D voip,” and 
to be © Hol DEN FOR Nom, becauſe 


they would, in that cafe, have been di- 
realy 


to ſignify in an eſpecial manner, the Trial by a Jury 
of the Vicinage) B ** and if ANY THING, from bence- 
* forth, be done to the contrary, it ſtall be void in 
+ THE Law and bolden for Error 
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realy contrary to the Great Charter ; 
whereas, at preſent, there are ſome par- 
ticular caſes (as I have before remarked) 
wherein they may, perhaps, be allowed a 
legal force. 


Now, though what I have already re-- 
marked will probably be thought a fig 


cient Anſwer to the two Reſolutions © of ____ 


« all the Fudges in England,” cited by 
Lord Cale as precedents againſt the Li- 
berties of our brethren, he ſubjedts of Inc - 
LAND, I am nevertheleſs inclined to add 
Itions, which has no leſs authority than 
part of his writings) againſt all fmilar- 
Reſolutions and Opinions! 


the faid Judges and himſelf / — © And 7 


« albeit Jodgements in the King's 
Courts“ (ſays be) “ are of high regard 
( n 


/ 
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& in Law, and judicia are accounted as 
6 Juris-didta, yet it is provided by A& 
« of Parliament, that if any Judgment be 
given contrary ta any of the paints of 
& the Great Charter, or Charta de Forefta, 
« BY THe JUSTICES, or by any other of 
* the Ring's Miniſters, &c. it ſhall be 
4 undons and HOLDEN FOR 
« NOUGHT.” Proeme to his 2d 


If Lord Coke, when he mentioned the 
BINDING IRELAND in the Parliament cf 
England, © BY SPECIAL worRDs,” (4th 
Inſt. p. 350.) and BY BEING ESPECIAL- 
* LY NAMED,” (Calvin's Cafe, 7th Rep. 
p- 447-) had meant nothing more than 
what is clearly proved by his © one ex- 
4 ample for all,” before-mentioned (viz. 
that a Repreſentation of the Subjects in 
Treland ought to be fummoned to the Eng. 
4% Parliament, whenever an Ad of 
* Parliament all be made in England” 

(eſpecially) | 
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(eſpecially) © concerning the Statute of 
<< 8 there would have been no 
and that natural Juſtice for which I con- 
tend: but, alas! that great man has 
confirmed his error upon that ſubject in 
another part of Calvins Caſe, (p. 446, 
wherein he declares, © that, albeit Ixx- 
© LAND was @ diſtine* dominion, yet, 
* THE TITLE THEREOF BEING BY cox- 
est, the ſame, by judgement of law, 
*© might by expreſs words be bound by At 
* of the Parliament of England.” Here 
which leads us to the detection of his 
Error. —— ©«< Te” (fays he) © ThE 
© TITLE THEREOF BEING BY CONQUEST,” 
Sc. Now, it is very remarkable, that 
fo many of the moſt eminent law-writers 
ſhould have copied and adopted this erro- 
force of it ; as if the authority and real 
worth of this learned Writer, in other 

reſpects, 
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reſpects, were ſufficient to render valid 
a miſtaken and groundleſs argument ! Judge 
Jenkins, indeed, has adapted the opinion 


nion, refers us expreſaly to Lord Coke”s 
reaſos againſt Ireland, viz. * the title 


* QUERED KIxGcDoM” (fays he) © is not 
* doubted, but admitted in Carvin's 
« Cass, ſeveral times,” &c. Vaughan's 
Rep. p. 292. And, upon. the ſtrength of 
this reaſon, he proceeds very confidently to 
& determine what things the Parliament of 
4 Treland cannot do,” and to give inſtances 
« of Laws made in the Parliament of 
„ ENGLAND binding IRELAND ;”* p. 293. 
of which neither the firſt (72) nor the 

ſecond 


(52) A Law concerning the Homage of Parce- | 


% Statut Hiberniz,” 14 Hen. III. 


* (fays the Hon. Mer. Barrington) very 
2 properly obſerves, that * 1T 15 NOT an ACT or 
% ParLtanment, and cites the old Abridgement, 
10 


title Homage. He allows it a place, * 
46 


2 
Mr. Cay” 


without quoting the reaſons ; but Judge 
Vaughan, who has alſo adapted the opi- 


* by conque/t.””———* That it is a cox- 


| 


an. J 
Second (73) are in the leaſt intitled to the 


name of Laws made in the Parliament 

w | 
« his edition of the Statutes, not to differ from for- 
«© mer editors. This, in ſome meaſure, gives the au- 
« thority of Legiſlation” (fays this learned Gentle- 
man, ironically) ** to the King's Law-Printers: and 
« yet, if ſuch an ordinance is inſerted in every edition 
« of the Statutes, for near 3 centuries together, by 
« printers known to print under the authority of the 
« King's Patent, and the Parliament permits this for 
« ſuch a length of time, it becomes a queſtion of 
% fome difficulty to ſay what force it may have ac- 
* quired. No fuch queſtion fortunately can ever a- 
* rife upon this Statute, as it is merely a REeSCxie- 
« rum PrxINCiPis to certain Mies (Adventurers, 
« probably, in the Conqueſt of Ireland, or their De- 
« ſcendants) who had deubts with regard to the Te- 
Dre 

« ſcending to Co-parceners within age, &c. Ob- 
ſervations on the more ancient Statutss, p. 39. 

(73) A Statute of Nottiogham, called © Ordina- 
* natio pro Statu Hiber nis, 17 E. 1. — Upon 
which the Hon. Mr. Barri remarks : It is very 
% fingular,” (fays he) that, though this Ordinance 
« hath found a place amongſt the Eng/if Acts of Par- 
«< lament, the Collection of Iviſb Statutes, printed by 
** authority at Dublin, begins only with the Ordi- 
„ nances of Kilkenny, in the zd year of Edward the 
ad. There can be no doubt, however, that this 
% Law extends to Ireland, if not repealed by fome 
* AR of Parliament ; as, * 

6 
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«* of England, though they are printet 
in the Statute-Books, (74) 
Amonglt 


« the time of Henry the Seventh, all precedent Eng- 
« liſh Statutes are made to bind in Ireland. Ib. p. 141. 
Nevertheleſs I muſt beg leave to obſerve, that this 
is neither an Exgliſb nor an Irijþ Statute, but a mere 
Letter-Patent of the King, by the Aﬀent of his Council 
(though it might be dated, perhaps, during the fit- 
tings of a Parliament at Nottingham): — Edward, 
« par la grace de Dieu, Roy Dengliterre, Seignor 
« Dirland, Sc. — a toutes ceux, que ceux Lettres 
« yerront ou oiront, ſalutes. Saches que a le men- 
«© dement de gulement de noſtre terre Dirlande, a 
« pluis grand peax et tranquill, de noſtre people en cel 
« terre a Notin. as octaves del St. Martin, Cr. par 
« afſent de naſire Coumſell illanguen, &c. This is not 
the ſtile of an Act of Parliament; neither is the Aſſent 
of the common Cuuncil, or general Council, expreſſed, but 
only by the Aſſent of 0ux Councir,” that is, the 
King's Council, which is always underitood to ſignify 
the Privy-Council, and not the netronal Council. Be- 
ſides, the King expreſsly calls this Ordinance, * Ouk 
„LE TTIAS-FPATEZ Nr,“ and witneſſed it as ſuch, in 
the uſual form, via. Er teſmoignance de quel choſe 
« nous avons fait faire CESTES NOL'S LETTRES 
« OVERTES. Done a Notyngham |: 24 jour de Novem- 
«© bre, lan de nofive reigns dix ſeptiſme. Secunda pars 
Veterum Statutorum, printed ann. 1535, p. 68 & 6g. 

(74) This ſeems alſo to be the caſe with the 3d 
vcucher which he has produced for his affertion, vi. 
% [Laws for IRELaxD, made by E. 3, per adviſa- 

| 4 mentur2 
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Amongſt the modern writers, who have 
ikewiſe unfortunately adapted the fame 


ETYONEOUS 


© mentum Concilii noſtri, &c. That is, if he 
meant the Laws contained in the Ordinance of that 
King's ziſt year, wiz. * On dinatio facta pro Statu 
« Terrz Hiberniz ;” becaufe this Ordinance is no 
more intitled to the name of @ Law, or Ad of Purlic- 
ment, than the two former; for, long before this pe- 
riod, the neceſſity of expreſſing the Aſſent of the Con- 
395, in order to render an Act walid, was well un- 
derſtood, as the Hon. Mr. Barrington remaks, cn the 
14th of Ed. III. The Statutes now begin t appear” 
(fays he) in a new, and mare regular form ;, &c. whil# 
« the Preamble, Id EVERY INSTANCE, makes ex- 
4 preſs mention of the Cox CURRENCE of THE Con- 
Mons,“ p. 219; whereas this Ordinance has no ſuch 
mention of their“ CaxcunrENCE,” but only the 
Aſent of the Council, that is, the Aſſent of the King's 
Counci!—* de offenſu conſelti mftri cr din:inda duximas,” 
&c. whereas the Ailent of the great Council of tre Ma- 
tian is expreſſed in very different terms, _as I have re- 
marked in the former notes, as alſo in the notes ca 
pages 128 and 129. 

But if this learned Judge meant any other Laws 
© for Ia ELAN, made by Edward III.“ than this Or- 
dinance of his 3iſt year, (for he refers us, in the mar- 
gin, to the Parliament-Rolls of rhe 5th year,) yet the 
fame cannot affor the leaſt proof or precedent for 
binding Ireland in Lagland wit! cut Aſſent, becauſe I 
have already cited awple teſtimony that the Parliament 

of 


of Freland in thoſe days was frequently ſummoned to 
England, ſometimes to confer with the Enghſb Patlia- 
ment, and ſometimes to meet the King and his Coun- 


eil in diſtinct Seſſions of the &if6 Legiflature. Set 
pages 66 to 80. 


His fourth voucher * 
Kis aſſertion than the three former ; for though it is 
really an A of Purliament, yet it cannot be produced 
as a precedent for binding the ifs Pas liament, ** E 
« ratute fait en la terre Ireland ;,” and therefore, as 
the queſtion relates only to the carrying the faid Law 


into execution, which is properly the office of the 


King and his Courts, it is certainly indifferent whe- 
ther he is adviſed therein by his Privy-Cauncil or by 


his Common-Cauncil of England, eſpecially as the lat- 


ter, in the cafe before us, were fo far from 
the King to invade or alter the hib Law, that they 
confirm it in the ſtrongeſt terms gue le dit Eftatute 
Haie EN SA ENTIER FORCE, er gue bien et due- 
e ment ſoit garden; ef FLEINEMENT EXECUTE, Wc. 
With reſpe& to his 5th voucher, referring us to 
en the late Acts made in 17 Car. 1,” &c. it would be very 
unfair to draw from thence any concluſions unfavour- 
able to the Privileges of the Iriſb Parliament, becauſe 
that was the fatal year of the Popiſh maſſacre in Ire- 
land, when the Proteſtant Subjects of that kingdom 
were almoſt univerfally opprefſed, and all Law and 
Regularity overturned by the open Rebellion of the 
po piſt. 


» 
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eminent, and therefore demands the moſt 
careful examination. 


In 


popiſh party: fo that even the Parliament of Scan 
(as well as the Parliament of England) thought it right 
to take the affairs of Ireland under their confideration 
at that unfortunate juncture; and ſent two Commiſſi- 
oners, properly inftrufted by the States of that King- 
dom, to treat with the Exgiifh Parliament about the 
means of ſuppreſſing the Iiſþ Rebellion. Sir Fobu 
Temple's Hiftory of the Iriſh Rebellion, p. 156 to 158. 

But notwithſtanding that ſome Acts might have 
been made in the 17th of Charles I. without the AF- 
ſent of the Hi Parliament, yet they afford no evi- 
dence in favour of that opinion for which they are 
cited by the learned judge; for Mr. Molyneux has 
proved, by the repeal of thoſe very Acts of 17 Cha. 
I. that they afford an argument even on the other fide 
dads war earners Avery 
* may repeal an Act made in England in velation to the 
* affairs of Ireland.“ p. 75. 

_ Andagyh. widuhelt eto Gdead ied cum 


bs the Reckoyner Chamber, in the caſe of the Mer- 
chants of Waterford,) it by no means relates to the 
queſtion in diſpute ; for that concerns only the ex- 
portation and importation of goods, and the Iiſb do 
not pretend to conteſt the right of Great Britain to the 
Dominion of the Seas ; nor do they deny the Power of 
the Britiſh Parliament to regulate Commerce, as [ 
have before remarked. Now, as it appears that not 
ane of theſe Precedents is ſufficient for the purpoſe pro- 


er, under that head, (viz. the reſolution of the Judges 


. 
um 
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In the introduction to his Commenta- 
ries, p. 101, he hath delivered his ſenti- 
ments much to the ſame effect as the o- 
ther more ancient writers, already men- 
tioned.—— That © zo 2 of the ExGLIsN 
« Parliament, fence the twelfth of King 
Jabn, extended into that kingdom,” 
(Ireland,) © unleſs it were SPECIALLY 
* NAMED, r INCLUDED UNDER GENE- 
RAL WORDS, ſuch as WITHIN ANY 
r THE KinG's DOMINIONS,” Se. 
And, in page 103, he repeats the fame 
doctrine, that no Ads of the Engliſh 
Parliament made fince the 1oth of 
« Hen. VII. do now bind the people of 
« Ireland, unleſs spECIALLY NAMED 
*© or INCLUDED UNDER GENERAL 

„ woRDs.” 


poſed, and as we cannct doubt but that fo learned a 
Lawyer as Judge Vaughan (as I have before o ſerved 
of judge Coke) would ſelect the moſt applicable Pre- 
cedents that could be found, the dectrine which he 
has built upon theſe infetacient Precedents muſt ne · 
ceſſarily fall to the ground, 


VW. 
* worDs.” (75) And in the fame para- 
graph he aſſigns the very ſame reafon 
(drawn from the Congue/ſs of Ireland) 
which had miſled both Lord Coke and 
Judge Vaughan before him. And, en 
&« the other hand,” (fays he,) © it is gQu aL- 
© LY CLEAR, that, «where Ireland is par- 
* ticularly named, ar is INCLUDED ux- 
© DER GENERAL WORDS,?they are BOUND 


« by ſuch Ads of Parliament (though 
I hope I have already made the contrary 
appear EQUALLY CLEAR.) © For this 

&* follows"* 


(75) For this inclufrve Power, of GENERAL Words, 
Judge Blackſtone refers us to L. Coke's 12. Rep. 112. 
but I ſhall take no pains to refute any error in that 4 
Cullectiun of his Reports. which are well noten (ſays 
the honourable Mr. Barrington, p. 161) ** not t9 be of 
« eg authority with thoſe that precede.” And beſides, 
I have already demonſtrated, (I hope,) in my Com- 
ment on the Cates of Orurke, the Iriſhman, and Sir 
Fohn Perrot, (as alfo by the clear and deciſive Refolu- 
tion of the worthy Judges, Fray and Dyer, and the 
Artorney-Genera!, Gerrard, for reſtraining the G AN- 
RAL WORDS of four expreſs 4s of Parliament,) that 
all ſuch general Words, in Statutes, muſt be duly re- 
trained by a legal Camſtruct᷑ ian, if the Judges, who en- 
force them, mean to avoid the Riſk of exemplary vu- 
niſhmeat ! 


A I 
. follows” (ſays be) © from the very nature 
< and Conſtitution of 4 przy 
&® $TATE : dependence being very little elſe 
& buf alt OBLIGATION TO CONFORM TO 
© rus WILL on LAW or Thar 
© SUPERIOR PERSON OR STATE (76) 


u 


(76) The Jriſb do not pretend to deny a lega / Depen- 
dence onthe ſuperior ſtate of England, for they acknow- 
ledge that the Sovereignty of their Iſland is infepara- 
bly annexed to the Crown of England, of which, I be- 
lieve, I have already quoted ſome examples: but, when 
Dependence is defined (in the manner Judge Blackſtone 
repreſents it) ©* an Obligation to conform to the Will or 
«+ Low of the fuperior Perſon or State,” &c. it ceaſes 
to be a legal Dependence, according to the common Law 
and Conſtitution of England ; though the learned Judge 
is certainly right enou gh, if he will be pleaſed to con- 
fine the Definition of Dependence to thoſe Countries 
where the civil law prevails, as in France or Pruffa for 
inſtance ; becauſe, in fuch deſpotic Realms, the op- 
preſſed People ſeem, indeed, to acknowledge an Ob- 
« ligation to conform to the Will or Law of the ſuße- 
* rior Perſon or State; and the learned Commentator, 
if he meant to refer to the laws of ſuch enſlaved peo- 
ple as theſe, muſt certainly be alluw: d to have deliver- 
ed his meaning in the moſt expreſſtue and judicious terms 
that he could poſſibly have choſen for ſuch a purpoſe ; 
for, in ſpeaking of ©* the N of © that ſuperior Perſon 
«* or State” to which he ſuppoſes ©* an Obligation to cun- 
„ form,” Sc. he mentions it as a ſynonimous term to 


the 
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et 1 which the inferior depends.” And 
then he immediately adds: © The original 
* and 
the word © Law,” wiz. © Will or Lew,” fays he, 
that is, © an Obligation to conform to the Vl er Law” 
« of that ſuperior Perſon or Si:'+,” &c. waich is, in- 
deed, a moſt lively deſcription ot the dangerous unli- 
mited Power of the French, Pruffian, or Imperial, Ad- 
miniftrations of Government, for, wherefoever theſe 
two words, WILL and Law, are conſidered as ſynoni- 
mous, there Law muſt, of courſe, be any thing, (beit 
ever fo wicked or iniquitous) that the Superior pleaſes; 
that is, in ſhort, ** Qual Principi placuit Legis habet Vi- 
“ g e , But I have already held up that deteſtable 
Maxim of the civil Law to the view of my Readers 3 
and therefore I ſhall now only remark, in general, that 
neither the Laws of England nor the Laws of Ireland 
acknowledge any ſuch precept as the ſetting up the 
WII I of a Superior for Law ; or, (what is the fame 
thing.) they do not acknowledge any ſuch tate of 
* Dependence” as an OBticatron ts conform 10 the 
Wirz ox Law” (thoſe fynonimous Terms) © of 
* the ſuperior Perſon or State,” c. 

Our Laws, indeed, acknowledge the King of Great- 
Britain for the time being as the Superior or H 
of both Kingdoms ; but the Dependence,” which is 
thereby required of * the Inferior,” (whether the term, 
inferior, be applied to the inferior Kingdom as ſubordi- 
nate, or to Perſons, wiz. to each Invizidual as @ Sub- 
ject, ] in eĩt her cafe, is a politic or lg. ** Dependence,” 
and not ab/o/ute and unlimited. — * P' incifatu na que 
„ nedum EGAL, fedet pOLLITLC0, ipſe ſus populs 

„ Jominatur.” 
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* and true ground” (ſays he) © of this 
*« Superiority, in the preſent coſe, is what 
* cue 


& dminatur. The Laws leave no room to ſuppoſe that 
there is an Obligation to conform tothe WI L Lo Law” 
(if the latter has no other foundation than the 1777} 
4 of that ſuperiar Perſon.” ** Nam non poteſt Rex Angie 
„% AD LIBITUM SUU: Leges mutare Regni ſui. Hin- 
& cipatu namgue nedum KEGALL,” c. as above. (For- 
teſcue de Laud. Leg. Angliz, c. 9. p. 25 b.) And if 
even the King's Power is not regal, but politic and limi - 
ted, (which the ſame jearned Writer, Chancellor For- 
teſcue, has clearly proved in a diſtinct Tract, expreſsly 
on that ſubje@, intitled, ** The Difference between 
& abſolute and limited Monarchy,”) much leſs can the 
King Sul jets be faid to exerciſe a Sovereign legiſ- 
« lative Poxwer” (1. Com. p. 101) over any Nation or 
People whatſoever, that have no ſhare in the faid 
Power by a due Repreſentation of their own collective 
body: for the ſovereign M ije/ty of the People ought never 
to be exerted, except in their own neceſſary defence, 
or to maintain the natural Rights and equitable Privile- 
ges of Mankind, againſt Tyrants and Oppreffors, for 
the good of Society in general, through that diſinter- 
_ eſted cvangelical Principle, Goou-wwill towards men. 
But when, on the contrary, any particular Nation or 
People exerts that ** /avereign legiſlative Poxver” to de- 
prive another different Nation of their naiurel Rights 
and Liberties, they no longer deſerve to enjoy their 
ewn ; and, indeed, divine JUSTICE will inevitably 
overtake thein ſooner or later ; for, as tbe crimes of 
individuals will ſurely be puniſhed with perſonal con- 
Cemnation, 
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<« we uſually call, though ſomewhat kuc- 
© PROPERLY,” (very © IMPROPERLY” 
indeed,) © HR RicnT or Conquesr >” 
Sc. Now, I moſt heartily join with him 
in his application of the adverb ©« inpro- 
© PERLY” to the words which follow, 
viz. © THe Ricar or ConqQuesrt,” 
whenever it is mentioned as a reaſon to 
juſtify this claim or imaginary right of 
binding the people of Ireland, either by 
being © ſpecially named or included under 
general ward; for I hope I ſhall con- 
vince that learned gentleman himſelf, as 
well as the reſt of my readers, before I 
conclude, that THz Richr or Con- 
«© qQuesT” is not © the original and true 
5 ground” of any ſuch © ſuperiority, in the 
< preſent caſe,” as he ſuppoſes; but, on 
the contrary, that it ſeems rather to have 

M been 


demnation, fo nation fins muſt feel the additional 
national Retribution ; which, I truft, I have demonſt ra- 
ted in a little Trac, intended ſometime or other for 
Publication, intitled, © The Law of Retribution, and, 
in particular, of God's temfaral Vengeance on Slave- 
« holders.” 


5 as } 
been * the original and true ground” of 


all the dangerous miſtakes which have 
been made, upon this important queſtion, 
by Lord Coke, Judge Vaughan, and him- 
ſelf: for, if this learned gentleman will 
be pleaſed to review this argument, 
founded on the Right of Conqueſt,” as 
applied by himſelf and the other two very 
eminent Writers, before-mentioned, to the 
free kingdom of Ireland, I truſt (through 
the great opinion I entertain of his can- 
dour and good ſenſe) that he will readily 
give it up; for, though the Right of 
* Conque/#* may be, as he fays, © a Right 
* allowed by Tun Law or NaTioxs, if 
<< not by that of Nature,” (that is, in ſome 
particular caſes,) yet it certainly is contra- 
ry both to © the Law of Nations” and 
« that of Nature,” (to which he has ap- 
pealed,) that © the Right of Conqueſt" 
ſhould be pleaded for binding the Conque- 
rors themſelves, or their Deſcendants, with- 
et their Afent / for of ſuch conſiſt the 


greateſt 
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greateſt part of the landed intereſt in Fre. 


land, at this day, who are entitled to all the 
Rights and Liberties of the anciext 
cox ot RoRS by inheritance and incal 
deſcent : — Titles ſo jaſt and ſacred, that I 
am ſure Judge Blackitone will never per- 
fiſt in oppoſing them; eſpecially when he 
ſees hereafter by what authority I make 
this aſſertion: Nay, the Right of Con- 
6 que/e”” is ſo bad a plea to extenuate the 
iniquity of exerting any ſuch oppreſſive 
and unlimited power, that it fails in Rea- 
fon and in natural Juſtice, even when 
applied as an excuſe for oppreſſing the 
conquered ; — much leſs thereiore can it 
affect the Liberties and natural Rights of 
the Conguerers themſelves! 


That theſe Libertics and natural Rights 
of the cornguerers are entailed upon a ve- 


ry great part (if not the moſt numerous, 
at leaſt the moſt confiderable in point of 


rant and fortune ) of the preſent inhabi- 
M 2 tants 
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tants of Ireland, is a point, I believe, 
which cannot be conteſted ; for Judge 
Blackſtone himfelf has declared in a 
preceding page, 99 : — © That the in- 
<< habitants of IRELAND are, FOR THE 
«© mosT PART (77), deſcended from the 
< ExcL:sH, who planted it as @ kind of 
4 Colony, after the Conqueſt of it by 
« King Henry the Second,” &c. and con- 
fequently «© Taz MOST HART“ of the faid 
Inhabitantsought to be conſidered as ſtand · 
ing in the place of the Congueror:, rather 
than of the Conquered; fo that if the 
Reaſon aſſigned by theſe three learned 
men has any weight, viz. that ſome de- 
gree of ſuperiority is acquired by Right of 
Congue/e, it muſt be allowed, that Taz 


© MOST 


- (77) The following Extract. from Sir Wm. Petty's 
Political Survey of Ireland, will corroborate this juſt 
' Remark of Sir William Blackftone. —* The Brict/h 


4 Proteſtants and Church have three-fourths of all 
„ the Lands, five-fixths of all the houſing, nine- 
« tenths of all the houſing in walled towns and pla- 


5 — road 
b 27, 
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& NOS PART?” of the faid inhabitants arc 
equally intitled to it, in Right of their 
conquering Anceſtors ; for it would be 


highly injurious to deprive them of their 
hereditary Privileges, which deſcend to 
them fron: the actual Conquerors them- 
ſelves. And, on the other hand, it 
would be equally unf, wicked, and im- 
politic, to make any partial diſtinction 
between them and the deſcendants of the 
conquered Iriſh, who, after many years 
ſtruggle, are now, at laſt, happily incor- 
porated and blended with them as one free 
People ! 


the moſt eminent Writers, that have fa- 
voured this Notion of a Right in the Bri- 
tiſh Parliament to bind the Subjects of 
Ireland © when eſpecially named,” | truſt 
it will appear, to every impartial Reader, 
that ſuch doctrine is fo far from having 
any real foundation to fupport it, * 
M 3 
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is really diametrically oppoſite to ſome of 
the moſt eſſential foundations of Law, 
and is apparently ſubverſive of one of the 
firſt principles of the Britiſh Conftitution / 
fo that it will be needleſs for me to take 
notice of any thing that has been faid to 
the ſame purpoſe by inferior Writers, or 
by the Editors or Collectors of Law Dic- 
tionaries, &c. who have only quoted theſe 
great authorities, which I have already 
demonſtrated to be erroneous ; and I may 
therefore, I hope, be now allowed to 
repeat, with double ſatisfaction and cer- 
tainty, what I before inſerted only upon 
general Principles in the firſt Part of this 
Declaration, viz. that © the true conſtitu- 
4 tional made of coxnecTIinNG Britiſh Do- 
« minions, that are otherwiſe ſeparated by 
« Nature, is demonſtrated by the ca- 
« bliſhe4 example of the union of Gnr av 
* Bzriraix and IRELAND, which by long 
« exp.rience has proved to be ſufficiently ef- 
« fettual.”” p. 21. 


But, 
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But, notwithſtanding that I have al- 
ready been led to a tedious length of ar- 
gument by the neceſſary examination of 
ſo many authors, I muit beg leave ftill 
to add fome general remarks upon the 
above-mentioned groundleſs argument, 
drawn from the Right of Conqueſt ; for 
Judge Blackſtone has been equally un- 
guarded in what he has laid down con- 
cerning the American Colonies in p. 107. 
of the fame volume, where he has made 
a very unproper uſe of this fame miſta- 


« Our American Plantations” (ſays he) 
are principally of this latter fort,” (viz. 
conquered or ceded countries, of which 
he was treating in the preceding ſen- 
tence,) © being obtained” (fays he) © in 
« the laſt century, either by RicuT or 
„ ConQuesT, and driving eut the Na- 
&« tives, (wit what natural Juſtice I 
* ſhall nat at preſent enguire, ] er by Trca- 

M4 c fics.. 
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«© ties. And therefore (fays he) © the 
« Common Law or ENGLAND, 4 
« fuch, has no ALLOWANCE or authority 
there; they being no part of the mather 
* Country, but diſtinct ( theugh dependent) 
& Dominions.” But, when he reconſiders 
this part of his work, I truſt he will al- 
low that the Common Law of England, 
is principally founded on Reaſon, natural 
Juſtice, and the eternal Laws of God; and 
confequently all that part of the COM- 
MON LAW, which ariſes from theſe foun- 
dations: MUST HAVE © allowance or 
« authority,” not only there (viz. in the 
Engliſh Colonies) but every where elſe, 
if the unjuſt pretenſions of Tyrants were 
to be duly reſtrained by Lew and Equity - 
and, with reſpect to the remaining part of 
the COMMON LAW, conſiſting in an- 
cient and approved ſages and cuſtoms, pe- 


culiar to Engliſh Subject, he will not be 
backward, I truſt, to grant them alfa 
© allowance or authority there,” when he 

is 
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is reminded that theſe conquered Countries 
are not inhabited by the conquered People, 
but chiefly by Britiſh Subjefts, ſucceſſors 
to the Conquerors who are entitled by 
Birth-right to the Common Law of Eng- 
land, and every other privilege of Eng- 
liſhmen, quite as much as thoſe Engi 
Subject: mentioned by him at the top of 
the ſame page. For it hath been held,” 
(fays he,) © that if an uninhavited country 
© be diſcovered and PLANTED BY Ex- 
*© LISH SuBJtcts, ALL THE ENG. 
« LISH LAWS TEN In BEING, 


C cobich are the BIRTH- RIGHT OF | 


«© EVERY SUBJECT, are immed:ately 
« THERE IN FORCE.” 1 Cor. p. 
107. This doctrine is unqueſtionable ; 
and the more fo becauſe allowed by him- 
ſelf: And though he has been pleaſed to 
add, that © this mat be under/tced with 
«© very many. and very great reſtriftions ;** 
that © ſuch Colenifts carry with them only | 
« ſo much of the Engliſh Lew, as is ap- 
M 5 &« plicable 
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4 plicable to their own ſituation, Cc. 
yet it muſt be apparent that, if they 
carry with them” any Laws at all, it 
muſt be by virtue of their natural Right 
as Engliſhmen, whereby they are certain- 
ly as much entitled 0 all; (I mean all 
the Engliſh Laws that were in being when 
tabliſhed;) and therefore, though they e 
(in the infant ſtate of each Colony) © only 
« @ much of the Engliſh Law as was ap- 
* plicable to their own fatuation,” (and it 
is abſurd to ſuppoſe that they would #/c 
more, whether mtitled to it or not,) yet 
this does not affect their undoubted Right 
to the whole ; which Right deſcends to 
poſterity and ſucceſſors in the fame 
manner as all other inheritances ; it be- 
ing, indeed, their very be inberi- 
tance (78): And Equity ſurely entitles 
the increaſing Colonies (continually as 

occaſions 


[78] Judge Nackſtane himſelf has called it, in tb: 
very fame page, ** the Birth-Right of even Salject 
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occaſions may ariſe from their improve - 
ments) to the uſe and benefit of all be- 
neficial Laws which were in force at the 
time of their anceſtors emigration. 


That theſe, however © muf# be wunder- 
c flood roith”” ſome ** Reſtrictions,” can- 
not be denied; —as the Laws of Re- 
5. venue” (for inſtance,) which the learn- 
ed Gentleman himfelf has mentioned: 
for theſe were merely local, and cannot 
therefore be legally enforced in any new 
Dominions, without the expreſs Aſſent 
or Grant of the Inhabitants in fuch new 
Dominions, the fame being abſolutely ne- 
ceſſary to give them a {cal efſect within 
the faid Dominions: becauſe nothing but 
the free Grant and Ant of the Inhabitents 
and Landholders gave them force, orizi- 
nally, even in the Mother-Country ; and, 
therefore, nothing but the /ike authority | 
(that is, the free Grant of e Inhab:i- 
ant * the ſpit, wherever they are 
introduced) 


( up ) 
introduced) can poſſibly render them 
legal, juſt, and binding, in any other part 


of the world;-fo that it muſt neceſſarily \{-- | 
appear, that no new acquired Territories, 


ſettled by Britiſh Subjects, can legally be 


taxed by Engliſh Acts of Parliament, 
nor be bound thereby in their internal 
Government without fuch manifeſt in- 
Juſtice and iniquity as muſt neceffarily 
render null and void all fuch pretended 
Acts; for, otherwiſe, if they were ad- 
mitted, they would render all the tem- 
of the Subjects in the Colonies entirely 
uncertain, which is one of the moſt 
odious circumſtances in the eye of the 
Law that can be mentioned. rad cer- 
© tum et retinendum g, quod INCERTUM 
4 ES dimittendum : Nay, quod Ix c RTUM 
© ET NIHIL EST: This is the cen- 


« ſure of Law upon all the Acts of Men 


« which fall under the judgment of the 
„ Law. If then TR Law fo judge of 
the 


g 


7 


| 


4a — 


— 
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« the Acts of Men, HoLDING TH2M ron 
«© xoUGHT and voyYDeE that are INCER- 
c AIR E; how much more then doth 
« THE LAW REQUIRE CERTAINTY it 
« her own Ace, which are to bind all 
« Men?” The Liberiy of the Subject 
againſt the pretended Power of Impojitions, 
by Wm. Hakewil, 1461. | 


I have been the more particular (as 
well here as upon Orurke's cafe before- 
mentioned) in expreſſing the neceſſity 
of reſtraining the Power of Parliament 
within the bounds of Reaſon, Fuftice, and 
natural Equity, Wecauſe, I find, it is too 
common an error that an Ad of Parliament 
is omnipotent, and that whatever is or- 
dained by Parliament mu be Law, with- 
out any exception of Right or Mrong, 
White or Black, Truth or Falſchoad “ 
which, God be thanked, is very far from 
being true, though the learned Commen- 


—_———— os the wa 


fame 
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ſame point, (the Omnipotence of Parlia- 
ment) has unguardedly faid, © True it 
& is, that what the Parliament doth, no 
Authority upon earth can unde.” 1 Com. 
p. 161. But that worthy Gentleman 
needs only to be reminded, that if it 
ſhould unfortunately happen, from any 
overſight or miſunderſtanding, that what 
« the Parliament doth” is in the leaſt 
contrary either to the Laws of Reaſon, 


Nature, pure Morality, natural Equity, 
and Juſtice; or to that Benevolence (79)- 
and 


[79] This Benewolence, or due Confideration for the 


natural Rights of all mankind is properly called Fus 


Gentium, the Law of Nations ;* which univerſal Law 
Las 


The Law of Nuions ſems to be almoſt baniſhed at thi; 
time from Earope. The late felonioas and arbitrary di vifice of 
Poland between three of the greateſt Powers in Europe + The 
late ini quĩitous attempts ageinſt che n ient Republic of Veaice 
and the Swiſe Cantons, and the late unjuſt Claims upon the free 
Cities of Dantz ck, Hamburgh, Ce. The Robberics and horrid 
urdeis which, for theſe ten yes e palt, have been committ-d 
by the French oa the p:27 cor etched l abitanty of the lite Hand 
of Corſica, & pon pretence of an zalau u Ce ſſiun of 8 vercignty 
fromm the Genoeſe; and the like abominable laiqu/ ty, upos tte 
like falle oretecce, lately carried an, ev-n by the Eng i them. 
ſelves, 2gainſt the poor helpl- f. Charibbs at St. Vincent. :—are 
melancholy proof+, ei her that the Furopean> in general re mot 
prufound!y ignorant of the Law of Nati::s, or that they ate fallen 
in: a late of the moſt abandoned wickedneſs and prufi yacy. 


HM WV 
and Conſideration which we owe, not 


only to our brethren and countrymen, 
| but 


(as likewiſe aLL TuEt oTHER HEADS above-men- 
tioned) is neceffarily included in what is commonly 
called natural Religion, conſiſting of the primary or 
eternal Laws of God ; and whatſoever is contrary to 
any of theſe is MLU 18 Sz,” Which no authority 
on earth can make lawful ; (fee note in p. 185 & 186,) 
and men of all ranks, and in all places, that have 
whether Laws are deficient in any of theſe reſpects, 
or are contrary to Reaſon ; for the Law or Reagon 
is an univerſal Law—** Scribiturgue uc Lex in 
% corde CUJUSLIBET Hou Nis, docens eum quid a- 
* zendum, et quid fugiendum,” (for which the learned 
Author quotes the Epiſtle to the Romans, chap. 2. 
and then proceeds) * erquad Lex Rationts incarde 
«+ {cribitur, ideo deleri non poteſf, nec etiam recipit muta- 
+ tionem ex loco nec tempore, fed ubique 27 19TER 0M- 
„ MES HoMtnes fſervari debet. Nam ſura naty- 
© RALIA IMMUTABELIA SUNT, er ratio immutatio- 
nis eft quod recipiunt Naturam rei pro fundamento, que 
© ſemper eadem eft et ubique.* oct. et Stud. cap. 2. 
Any Ads of Parliament, therefore, which are contrary 
either to Mature, to Tuftice, to Morality, or to Ren- 
Ence, &c. are contrary to Re ason, (that Ray of the 
divine Nature, and ſupreme Law,) and confequently 
tele,) and not Laws; for contra cam” (Rationem) 
non oft pr eſcriptio vel affoſttum flatutum ift ve canſue- 
« tude; et, ft aligua fiat, NON SUN'TT STATUTA, 
+ five Conſuetudines, ſed nnn, & c. 
Doct. et Stud. p. 5. b. 
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but alſo to our brethren of the univerſe, 
by the ties of nature ; or, 2dly, if con- 
trary to the written Laws of God; (80) 
or, 3dly, if contrary to any of the funds- 
mental Rights and Franchiſes declared in 
the Great Charter; (81) or, Athly, if 
contrary to TRUTH; (that is, if any Act 


(80) ** Secundum fundamentum legis Angliæ eft Lt x 
« Divixa,” Sc. And if any Act of Parliament is in 
any degree contrary to the divine Law, it has no force 
in the Laws of England. Suppoſe, for inftance, an 
Act of Parliament ſhould be made, to prohibit or an- 
nul the marriages of any parucular rank cr order of 
men whatſoever ; the fame muſt neceffarily be eſ- 
teemed null and void of irſelf ; becauſe the Principle, 
attempted to be eſtabliſhed by ſuch an imaginary Act, 
is fo directly contrary ta the Laws of Cod, that we may 
faſely rank it with the DocTrines or Devirs;” 
(fee notes on pages 133 & 134) winch, indeed, every 
Act of Parliament ought to be eſteemed that is in any 
degree conirary to the boly Scriptures. (the written 
Laws o!Gad.) or cunira; y 14, R, (the eternal Law 
of God)—*E:tiam fi atrgv 2D STATUT Un t edi- 
* tum contra ear, NULLUS VIGORKFS in leaibus An- 

« glie cenſeri bet,” &c. Duct. et Stud. c. 6. 


Je.) Of is | have a. ready given ſufficient ena 
Ples in Hage 178 to 208. 
* 
22 


LOS 


52 „ 
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occaſioned a miſrepreſentation of TxurRꝝ 

in the recital of facts;) (82) if, in any of 

theſe points, it ſhould unfortunately hap- 
| pen (I fay) that · what the Parliament 
* doth” is really defective, or made 

contrary thereto, the fame ought to 

? be < HOLDEN FOR NONE?!T 
There needs © ns authority upon earth” to 

undo what is / done, for it is null and 
void of itſelf, notwithſtanding the united 
authority of King, Lords, and Commons ! 

And, whenever any Acts have been thus 
inadvertently or too haſtily made, the 

moſt honourable method of getting rid of 

them is, by the ſame authority, to declare 

them 


(82) © Cmtra weritatem nibil poſſumus.” And a- 
| gain, Contra veritatem lex nunquam aliquid per- 
| * mittit.” 2 Inſt. 252. Plowden has reported a va- 
riety of cafes wherein Acts of Parliament were e- 
teemed waid in Law, through the want of truth in 
the recitals: fee pages 398 to 400. — * Er iſſint 
Parliament puit miſprender choſe, et Statutes que | 
«+ MISKECITE CHOSES, et font referre a eux, SE &- * 
: «© ont VOLD, et null ſerra conclude per eux. flint 
; en notre principal caſe, le ſtatut que recite le plain- 
+ tiff fuir attaint, et confirme ceo, cu en fail il ne I 
72 COES FINS *. 
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them null and void, and not merely to re. 
peal them, becauſe the latter is not a 


ſuſhcient reparation to injured juſtice and 
truth ; tor, as all men are fallible, it is 
diſingenuous and highly diſhonourable, 
in any man, or bodv of men whatfoever, 
not to acknowledge a miſtake or crrer, 
when the ſame is fairly demonſtrated! 


«< The power and juriſdiction of the 
4 Parliament, for making of Laws,” &c. 
is NoT therefore fo tranſcendant and 
« abſolute that it cannot be confined, either 
« for cauſes or perſons,” (as ſuppoſed by 
Lord Coke, 4 Inſt. p. 36,) © within 
4 any bounds,” fince the juſt bounds and 
Iimits of it are fo very clearly defined, as 
well as the due bounds of regal Power, 
that they fall within the judgement of 
every man who has common SENSE to 
_ diſtinguiſh Goon from Evil, or Ricur 
from WroxG ; fo that the imaginary 
OuNiroTENCE. of PARLIAMENT is not 


only 
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only (as Judge Blackſtone has declared) 
4 @ figure rather too bold,” but even to- 
tally falſe and unjuſt ; becauſe the Par- 
hament is manifeſtly limited, (as all 
powers on earth muſt be,) and c axnor 
& do every thing that is not NATURALLY 
« impoſſible ;”* though Judge Blackſtone 
ſuppoſes it can (1 Com. p. 161.) for the 
« Powrr (83) or Riot (or Juſtice) 
c alone is of Gop ; but that of WrzonG 
(or Injury) is of the Devir; and 
„ the works of whichſoever of theſe 
4 the King“ (or any other man) © hall 
do, of the fame ſhall he be eſteemed 
c the ſervant.“ (84) 


80 


(83) — *© Quia illa poteſtas” (poteſtas Juris) 
« folus Dei eſt ; poteſtas autem injuriz diaboli, er 
« non Dei ; et cujus horum opera fecerit rex, ejus 
« miniſter erit cujus opera fecerit. Igitur, dum fa- 
« cit juſtitiam, vicarius eſt Regis aterni ; miniſter 
% autem diaboli, dum declinet ad injuriam, c. 
Bracton, lib. 3, c. 9, p. 107, b. 


($4) Know ye not that, to whom ye yield your - 
1 ſelves ſer vants to obey, his ſer wants ye are, to whom 
te ye obey? whether of fin unto death, or of obect- 
6 ence unto rigktecuſneſs? &c. Rom. vi. 16. 
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So that the Powers that he cannot 
bind the conſcience when they exceed 
jut limits, any more than the threats of 
a lawleſs Banditii ; and therefore we may 
truly ſay, of all the Branches of the Legi/- 
lature together, (1 mean their united au- 
thority,) what the ingenigus Mr. Sadler 
faid particularly concerning the Houſe of 
Commons; viz. © Nen they are FREE- 
* EST, they have Limits ; for they be 
nat infinite. Nay, when they are uo 
* FREE, they are MOST BOUND #0 GOOD 
Ons, and to RicuT-Reason.” 
Sadler's Rights, p. 135. 


It weyld be happy for this kingdom 
if all Members of Parliament were ſen- 
fible of theſe indiſpenſible limitations ; 
and therefore, though I have thought it 
my duty to oppoſe what Judge Black- 
ſtone has unfortunately allowed concern- 
ing the imaginary OMniPoTENCE or 
D PARLIAMENT, 
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PaxlLlanzxr, yet I think myſelf bound 
moſt heartily to concur with him in what 
he has mentioned in the ſame page _ 


* That it is a matter moſt effential to | 
* ſuch members be delegated to this 


« Treafurer Burleigh, that England 


could never be ruined but by a Par- 


« liament,” Sc. 


But, before I conclude this ſecond part 
of my Declaration, it may, perhaps, be 
expected that I ſhould apologize for the 
tedious length of it; and yet, when my 
Readers conſider that it is neceſſary for 
me to anfwer the affertions of ſome of the 
moſt eminent Law-Writers thet this na- 
tion, perhaps, ever produced, they will 


following 


And I hope, alſo, that my Readers will 
not charge me with preſumption, for ha- 
ving, in the courſe of this argument, 
oppoſed the opinions of ſuch very reſpect- 
able Writers as Baron Puffendorf on THE 
CIVIL LAW, and the Fudges Coke, Vaugh- 
2 Fenkins, and Blackſtone, and the Hon. 
Mr. Barrington, on THE Laws or ExG- 
LaND. If my Remarks ſhould, in any 
part, be thought too ſevere, I am ſorry 
for it: I can only aſſure my Readers that 
the leaſt perſonal diſreſpect is not intended; 
for I am ſufficiently ſenſible of my own 
unworthineſs and too ſuperficial knowledge 
in all things ; and have, therefore, moſt 
carefully avoided any doctrine which may 
ſeem to reſt merely upon the weak foun- 

dation 
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dation of my own opinion; but, where- 
ever I have ventured to diſſent from the 
-opinions of theſe approved writers, I 
have aſſigned plain reaſons for it, or o- 
ther proper authorities, and I deſire to be 
I hope I may be permitted to uſe the 
lame apology for pointing out miſtakes 
in the opinions of theſe very learned 
writers which the Hon. Mr. Fuftice Bar- 
ringtan has applied particularly to the 
Inſtitutes and Reports of Sir Edward 
Cate; which © being” (fays he) © the 
* beſt Law-Cuarr, and implicitly truſted 
& 79, it is proper to take notice of every 
« ſheal and rock miſplaced, though per- 
+ haps nat in the proper track of naviga- 


<< tian,“ p. 91. 


GRANVILLE SHARP. 


« Lex plus laudatur quando RaTIONE 
* gprabatur. Co. Litt. Epil. 
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* Pot varios caſus, poſt tot diſcrimina 


rerum, 
« Nunc ſequitur concluſio.” 


CS DEO Gros er Graria.” 
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